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EMPLOYEE BENEFITS UPDATE 
May 8, 2017  

Key Features of the American Health Care Act Affecting 
Employer-Sponsored Health Plans 

Executive Summary 

 If the health care bill passed last week by the US House of Representatives—
known as the “American Health Care Act” (“AHCA”)—becomes law, it will 
significantly impact employer-sponsored health plans, particularly small market 
plans and fully-insured plans that are subject to state regulation. 

 For now, a number of popular features of the Affordable Care Act (“ACA”) 
would remain in place, including coverage of adult children until age 26, and 
coverage of preventive-care services without any cost sharing. 

 The employer shared-responsibility penalties would be repealed, and reporting 
about offers of coverage would likely change. 

 Health Savings Accounts (“HSAs”) would be expanded, which could further 
encourage employers to offer high-deductible health plans that are combined with 
HSAs. 

 Other health-related taxes (such as the 0.9% Medicare surcharge on high-income 
individuals) would be repealed, while the 40% “Cadillac” excise tax on high-level 
benefit plans would be further postponed. 

 

What You Should Do 

Keep abreast of new developments, but stay tuned. There are likely to be significant 
changes to the AHCA both in the Senate, and then during the conference process 
when the competing House and Senate versions are reconciled into one bill that 
would need to be approved by both Houses of Congress before being presented to 
President Trump for signature into law. 
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Background 

On May 4, 2017, the House narrowly passed the AHCA. Before the AHCA bill becomes law, it is likely 
that a number of changes will be made to it as it proceeds through the Senate and then through the 
House-Senate conference and reconciliation process. While much has been written about the significant 
changes to the premium tax credits that would be available to individuals, to the changes in Medicaid 
funding, and to the options that would be available to state governments under the AHCA, the focus of 
this Employee Benefits Update is to summarize the provisions of the AHCA that would most directly 
affect employer-sponsored health plans. 

Key Features of the AHCA 

Repeal of the Employer Shared-Responsibility Penalties 

 Under the ACA, an employer with more than 50 employees must offer minimum essential 
coverage to 95% of its full-time employees who work 30 hours or more per week, and the 
coverage must provide minimum value and be considered “affordable”, or else the employer 
faces shared-responsibility penalties. While the AHCA technically does not repeal the 
employer mandates, it does repeal the employer penalties (and the individual shared-
responsibility penalties), effective 2016.  

 It is not clear whether the reporting obligations on IRS Forms 1095 would be eliminated, but 
it is likely that certain offers of coverage would be reported on Forms W-2, beginning in 2020, 
in order to support the expanded tax credits available to individuals under the AHCA. If these 
reporting changes are implemented, any reporting on the IRS Forms 1095 would be redundant 
and unnecessary with the elimination of employer shared-responsibility penalties.  

Essential Health Benefits Can Vary State by State  

 The AHCA has the potential to eliminate uniformity of coverage across state laws, because 
each state would be able to define the essential health benefits that would be covered in that 
state if it were to apply for, and receive, a waiver from the ACA requirement that 10 major 
categories of essential health benefits must be covered by health plans without being subject to 
annual or lifetime limits.  

o This change would primarily affect fully-insured plans, which need to be approved by each 
state’s insurance regulatory agency. 

o If certain essential health benefits are removed by a particular state, then annual and 
lifetime limits could be applied to benefits that are no longer considered essential, which 
could result in lower premiums for these lower-benefit plans. 

o For self-funded plans, it is possible that an employer could select a state’s narrower 
definition of essential health benefits that suits its needs in order to lower its costs, but as 
currently drafted, this point is not entirely clear in the AHCA. 

 The AHCA repeals the requirement that health plans in the individual and small group 
markets be classified in metal tiers (bronze, silver, gold, and platinum), defined in terms of 
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actuarial value. Some believe that this change will improve benefit design flexibility, and plan 
choice, in these markets. 

 The AHCA expands the permissible age variances that are used to set premiums for fully-
insured plans from the current ratio of 3:1 to a ratio of 5:1, and gives states the flexibility to set 
their own ratios. 

Pre-Existing Conditions and Requirement for Continuous Coverage 

 If an individual is unable to demonstrate that he or she has been continuously enrolled in 
“creditable coverage”, without a lapse in coverage of more than 63 days, then insurance 
carriers in the individual and small group markets must charge a 30% premium surcharge for 
12 months. These changes would take effect beginning with special enrollment periods during 
the 2018 plan year and open enrollment periods for 2019 and following years.  

 Instead of assessing the 30% penalty, a state could apply for a waiver to permit underwriting 
based on health status, and charge higher premiums to those whose coverage in the group 
market has lapsed for at least 63 days; however, the state would need to establish a high-risk 
pool or comparable program.  

 If this provision remains intact, it may encourage former employees to remain in an employer-
sponsored health plan by electing COBRA coverage, rather than going to individual markets 
and exchanges, in order to avoid the potential penalty. 

Enhancement of HSAs, FSAs and HRAs 

 The AHCA repeals the health flexible spending account (“FSA”) contribution limit of $2,600, 
effective 2017, thereby enabling employers to establish higher FSA contribution limits. 

 The AHCA restores the rules in effect prior to the ACA that amounts paid towards the cost 
of over-the-counter, non-prescription drugs can be considered qualified medical expenses that 
are reimbursable from consumer health accounts, like HSAs, health reimbursement accounts 
(“HRAs”) and FSAs, effective 2017. 

 The AHCA further incentivizes the establishment of HSAs by providing that medical 
expenses incurred within 60 days after a high-deductible health plan is established, but before 
the HSA is established, can be reimbursed from the HSA, effective 2018. 

 The AHCA increases HSA contribution limits to align with current maximum out-of-pocket 
limits for high-deductible health plans. Based on recently-announced IRS limits for 2018, 
individuals could put up to $6,650 in an HSA (up from $3,400), and families could put up to 
$13,300 in an HSA (up from $6,750). 

 The AHCA allows both spouses to make catch-up contributions of $1,000 to the same HSA, 
if each spouse is age 55 or older, effective 2018. 

 The AHCA reduces the penalty tax on HSA amounts that are not used for qualifying medical 
expenses from 20% to 10%, effective 2017. 
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Postponement of Cadillac Excise Tax  

 The AHCA postpones the implementation date of the 40% excise tax on employer-sponsored 
health plans that exceed $10,200 for individuals and $27,500 for families—the so-called 
“Cadillac” excise tax—until 2026.  

Elimination of Taxes on High-Income Individuals 

 The AHCA would repeal the 0.9% additional Medicare tax imposed on high-income 
individuals, as well as the 3.8% surtax applicable to high-income individuals’ net investment 
income, effective 2018. 

Key Features of the ACA Remaining in Place 

For now, several features of the ACA would remain in place, although that may change as the AHCA bill 
winds its way through the legislative process. These include the following: 

 Preventive services with no cost-sharing; 

 Coverage of adult children until age 26; 

 Cost-sharing limitations; 

 Broad federal nondiscrimination rules under Section 1557 of the ACA on the basis of race, 
nationality, disability, age, or gender; 

 Guaranteed availability and renewability of health plans; and 

 Federal and state-based exchanges providing insurance coverage.  

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

We will continue to monitor developments involving the AHCA. As this major piece of legislation 
evolves, if you’d like assistance in determining whether the latest developments may impact the design or 
operation of your group health plans, or if you’d like to discuss your benefit plans generally, please feel 
free to contact the members of our Employee Benefits group below. 

IslerDare PC 
1945 Old Gallows Road, Suite 650 

Vienna, Virginia 22182 
703-748-2690 

 
411 East Franklin Street, Suite 203 

Richmond, Virginia 23219 
804-489-5500 

 
Andrea I. O’Brien Vi D. Nguyen Ashlie Lawton
aobrien@islerdare.com vnguyen@islerdare.com  alawton@islerdare.com 

 


