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Withdrawal Liability 

Executive Summary 

Multiemployer plans are employee benefit plans to which unrelated employers contribute, which are 
established and maintained in accordance with a collective bargaining agreement (“CBA”). 
Employers that participate in multiemployer pension plans that offer traditional defined benefit 
pension benefits face a number of issues due to the complex legal and regulatory rules that govern 
the plans, but perhaps the most significant issue is something known as “withdrawal liability” under 
the Employee Retirement Income Security Act of 1974 (“ERISA”).  

This Employee Benefits Update briefly outlines 10 key things about withdrawal liability that every 
employer should know, whether the employer is currently contributing to a multiemployer pension 
plan, is asked to contribute to a multiemployer pension plan in the future, has a controlled group 
member (or is looking to acquire a controlled group member) that contributes to a multiemployer 
pension plan, or is simply interested in learning more about withdrawal liability.  

1. Defining Withdrawal Liability – What is it? 

In basic terms, withdrawal liability is an “exit fee” that arises when the employer leaves a multiemployer 
pension plan, which is intended to cover the employer’s share of the plan’s unfunded vested benefits 
(“UVBs”). Withdrawal liability is required by statute and was added to ERISA by the Multiemployer 
Pension Plan Amendments Act of 1980.  

Withdrawal liability represents a potentially significant economic liability for an employer, over and above 
the regular contributions the employer may be required to make to the plan under the terms of the CBA 
governing its employees who participate in the plan. For this reason, employers that contribute to a 
multiemployer pension plan are sometimes surprised to learn that they are subject to withdrawal liability 
when they withdraw from the plan.  
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2. Identifying Two Types of Withdrawals: Complete and Partial Withdrawals  

Employers may by assessed withdrawal liability when they withdraw from a multiemployer pension plan 
in a complete or a partial withdrawal.  

 A complete withdrawal occurs when an employer is no longer obligated to contribute to the plan 
or fully stops covered operations under the plan.  

 A partial withdrawal occurs when the employer’s obligation to contribute to the plan is 
significantly reduced. A partial withdrawal could occur if the employer experiences a 70% 
contribution decline, if the employer no longer needs to contribute to the plan under one (but 
not all) of its CBAs, or if the employer no longer needs to contribute to the plan for work 
performed at one (but not all) of its facilities. 

3. Applying Controlled Group Rules 

Under the withdrawal liability rules, all trades or business “under common control” are treated as a single 
employer. The controlled group rules apply for purposes of determining whether a withdrawal has 
occurred, and controlled group members are jointly and severally liable for the withdrawal liability of 
another controlled group member. 

4. Requesting an Estimate of Withdrawal Liability 

Once every 12 months, an employer who participates in a multiemployer pension plan can submit a 
written request for the plan trustee to provide, within 180 days: 

 The estimated amount of the employer’s withdrawal liability if the employer were considered to have 
withdrawn on the last day of the plan year before the date of the request; and 

 An explanation of how the withdrawal liability amount was determined, including the actuarial 
assumptions and methods used to determine the value of the plan liabilities and assets; data regarding 
employer contributions, UVBs, and annual changes in the plan’s UVBs; and the application of any 
relevant limitations on the estimated withdrawal liability.  

The plan trustee can make a reasonable charge to the employer to cover copying, mailing and other costs 
(which often include an actuary’s fees for calculating the estimate). We recommend that any employer 
participating in a multiemployer pension plan regularly request these estimates to keep informed about its 
potential withdrawal liability. 

5. Requesting Plan Documents 

Employers should also periodically request from the plan’s trustee copies of plan documents and financial 
information, including plan funding notices, summary plan descriptions, trust agreements, IRS Forms 
5500, audited financial statements, funding improvement or rehabilitation plans and contribution 
schedules, actuarial reports, and financial reports. This will ensure that the employer is kept informed of 
changes to the plan’s financial position, and can anticipate any additional funding assessments or 
contributions. 
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6. Determining the Amount of Withdrawal Liability 

When a withdrawal occurs, the plan’s trustee will determine the amount of the employer’s withdrawal 
liability, notify the employer of such amount and of the payment schedule, and collect the withdrawal 
liability. Notification of the amount of the withdrawal liability, and of the payment schedule, must be 
made by the plan’s trustee as soon as practicable after the employer’s withdrawal. Then, withdrawal 
liability payments must start no later than 60 days after the date the plan trustee demands payment.  

If an employer does not make payments when they are due, interest will accrue on unpaid amounts. Also, 
if the employer defaults on its withdrawal liability payments, the plan trustee can require immediate 
acceleration of the entire withdrawal liability amount, plus accrued interest.  

7. Adjusting or Reducing Withdrawal Liability 

There are a number of adjustments and exceptions that can operate to reduce, or eliminate entirely, an 
employer’s withdrawal liability, including: 

 The De Minimis Rule: ERISA reduces an employer’s withdrawal liability by the lesser of: (i) 3/4 of 
1% of the plan’s UVBs; or (ii) $50,000, reduced by the amount, if any, by which the UVBs allocable 
to the employer exceeds $100,000 (or $150,000, if the plan is amended as permitted by ERISA). This 
rule reduces or eliminates small withdrawal liability amounts.  

 Special Industry Rules: Special industry rules can allow an employer to withdraw from a plan without 
incurring withdrawal liability at all by changing the conditions as to when a withdrawal happens, or 
by otherwise changing the withdrawal liability rules in a manner that is favorable to withdrawing 
employers. ERISA establishes special rules for plans in the following industries: the building and 
construction industry; the entertainment industry; the trucking, household goods moving, and public 
warehousing industries; the retail food industry; the coal industry; and any other industry 
multiemployer pension plan that petitions and receives individual approval from the PBGC to have 
special rules apply that are similar to those applicable to the construction and entertainment 
industries. Like other aspects of the withdrawal liability rules, the special industry rules are highly 
technical.  

 The Free-Look Rule: ERISA permits (but does not require) a plan to adopt a rule providing that new 
employers will not incur withdrawal liability if they contribute for less than six plan years (or a shorter 
period adopted by the plan) or the number of years required for vesting under the plan. To qualify 
for this rule, certain requirements must be satisfied, including that the employer’s annual contribution 
obligation must not equal or exceed 2% of total annual employer contributions during those years, 
and that the employer must not have previously avoided withdrawal liability using the free-look rule 
for the same plan. 

8. Challenging a Withdrawal Liability Assessment 

If an employer is not able to avoid withdrawal liability and is assessed withdrawal liability by the plan 
trustee, ERISA includes detailed procedures about how the employer can challenge the plan trustee’s 
determinations. For example, the employer may wish to challenge the plan trustee’s application of the 
exceptions and rules described above and the adjustment to the employer’s withdrawal liability.  
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Once an employer receives a notice of withdrawal liability and a payment schedule from the plan’s trustee, 
the employer has 90 days from the date of receipt of the notice to:  

 Ask the plan trustee to review any specific matter relating to the determination of the employer’s 
withdrawal liability and payment schedule;  

 Identify any inaccuracy in the determination of the amount of UVBs allocable to the employer; and 

 Provide additional information to the plan trustee.  

Employers challenging an assessment should consult with professionals, including legal counsel and 
actuaries, to review the withdrawal liability assessment. Importantly, however, employers are required to 
make withdrawal liability payments during the period that they are challenging the assessment. 

9. Arbitrating or Negotiating the Withdrawal Liability Amount 

If an employer formally challenges a withdrawal liability assessment, ERISA requires that the plan trustee 
conduct a reasonable review of any matter raised by the employer and notify the employer of the plan 
trustee’s decision, the basis for the decision, and the reason for any change in the determination of the 
employer’s withdrawal liability or payment schedule. Under ERISA, a dispute between an employer and 
the plan trustee about a withdrawal liability determination is resolved by arbitration. If the employer 
requests a review, there are strict timeframes within which the employer or the plan trustee must initiate 
arbitration, and other procedural requirements must be followed. 

Alternatively, an employer who is facing a withdrawal liability assessment can frequently avoid the formal 
arbitration process, and successfully reduce the amount of its withdrawal liability, by negotiating directly 
with the plan trustee and offering to pay a reduced amount over a shorter period of time. This technique 
enables employers to shed the financial liability associated with the withdrawal liability assessment more 
quickly, and it is attractive to the plan’s trustee because a shorter payment term reduces the credit risk that 
the plan would be assuming if the employer were to refuse, or be unable, to pay the withdrawal liability 
over a 20-year period.  

10. Identifying and Negotiating Potential Withdrawal Liability in Corporate Transactions  

Potential withdrawal liability is one of the most complex and potentially costly employee benefits issues 
that must be addressed in a merger or acquisition. Parties must determine whether the transaction will 
trigger a withdrawal and, if so, whether the buyer or the seller will be responsible for any withdrawal 
liability that is triggered. Buyers who may be assuming contingent withdrawal liability obligations from a 
seller in a transaction need to assess the potential withdrawal liability that may be assessed in a future 
withdrawal, so that they can determine its impact on the purchase price in the transaction.  

A stock sale generally does not cause a withdrawal because the employer does not change. Although the 
analysis is more complicated in an asset sale, a seller can avoid withdrawal liability if the transaction 
complies with the requirements under ERISA Section 4204, which require that an employer who sells its 
assets in an arms-length transaction to an unrelated party does not withdraw from a plan, provided that:  

 The buyer is obligated to contribute to the plan for substantially the same number of contribution 
measurement units as the seller;  
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 The buyer posts a bond or contributes to escrow, for five plan years after the asset sale, an amount 
equal to the greater of (i) the seller’s average annual contribution for the three plan years before the 
asset sale, or (ii) the seller’s annual contribution for the plan year before asset sale; and 

 The asset purchase agreement provides that the seller is secondarily liable for any withdrawal liability 
if the buyer withdraws from the plan during the five plan years after the asset sale.  

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

As this overview demonstrates, the rules governing withdrawal liability under multiemployer pension 
plans are highly technical and very detailed. If you would like to discuss withdrawal liability, or your 
participation in multiemployer pension plans, or if you’d like to discuss your employee benefit plans 
generally, please feel free to contact the members of our Employee Benefits group below. 
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