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Unpacking the ACA Executive Order and Other Recent 
Developments Affecting Your Health and Welfare Benefit Plans  

 
 
Executive Summary 

We’re only halfway through October, yet we’ve already seen a flurry of developments this month 
impacting employer-sponsored health and welfare plans.  Highlights include: 

 President Trump’s Executive Order on October 12, 2017, titled “Promoting Healthcare Choice 
and Competition Across the United States”, which is designed to undercut the Affordable Care 
Act (“ACA”) by expanding the availability of association health plans across state lines, 
increasing the length of time that individuals may utilize short-term gap insurance, and 
broadening the permitted use of health reimbursement accounts; 

 New regulations expanding the moral and religious exemptions for certain contraceptive 
coverage required under the ACA; 

 A proposed delay by the Department of Labor (“DOL”) for the effective date of final 
regulations governing disability benefit claims; and 

 An increase by the Internal Revenue Service (“IRS”) in the PCORI fee imposed on health 
insurance policies and self-insured health plans. 

 
What You Should Do 

 Stay abreast of new developments that arise from the Executive Order, so that you can 
determine whether the anticipated loosening of rules around association health plans and 
health reimbursement accounts may offer increased flexibility on your health plan design. 

 Consider whether your organization wants to make any changes to coverage of contraceptives 
based on religious or moral objections, taking into account laws protecting equal rights and 
religious liberties. If you intend to utilize the expanded exemptions for religious and moral 
objections to providing certain contraceptive coverage under the ACA, you should work with 
your insurance carriers, third party service providers, and legal counsel to make sure that all 
requirements are satisfied, including timely amending plan documents and providing advance 
employee disclosure documents to reflect the changes in coverage.   

 Determine whether to make any necessary changes to your disability or retirement plan 
documents to reflect enhanced disability claims procedures now, or wait until further guidance 
is issued, in light of the DOL’s proposed delay in the applicability date of the final regulations 
from January 1, 2018 to April 1, 2018.   

 File Form 720 and pay the new PCORI fee of $2.39 per covered life by July 31, 2018, for any 
self-insured calendar-year health plan. 
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I. NEW PRESIDENTIAL EXECUTIVE ORDER ON HEALTHCARE 

 
In response to Congress’ failure to repeal and replace the ACA, on October 12, 2017, President Trump 
signed an Executive Order eliminating certain insurance rules under the ACA.  This comes on the heels of 
other steps the administration has taken to undermine the ACA, including substantially reducing federal 
support to publicize the ACA marketplace exchanges and eliminating certain federal subsidies to 
insurance companies ahead of the upcoming open enrollment season scheduled to begin on November 1, 
2017.   
 
The Executive Order aims to expand the availability of health plans by directing federal agencies to 
develop new rules that would allow insurers to sell plans, unregulated, across state lines, without the need 
for a license in the state in which they are sold.  The Executive Order also specifies three concrete areas 
ripe for reevaluation by the DOL, IRS and the Department of Health and Human Services (“HHS”):   

 
1.  The Executive Order aims to facilitate the purchase of association health plans (“AHPs”) by 

small businesses by directing the DOL to loosen the rules that apply when small businesses of a 
similar type band together for increased purchasing power, and by finding ways to promote 
AHPs based on geography and industry.   
 

2.  The Executive Order directs the DOL, IRS and HHS to increase the availability of short-term 
policies so that they can provide coverage for up to one year.  The Obama administration had 
previously limited the use of short-term insurance policies, which typically provide minimal 
health benefit coverage, to no more than three months.   

 
3.  Consistent with previously-floated Republican proposals expanding the use of tax-advantaged 

vehicles for medical expenses, the Executive Order directs the DOL, IRS and HHS to consider 
rules to expand on employers’ ability to utilize pre-tax dollars in health reimbursement accounts 
(“HRAs”) to purchase individual policies.  Currently, HRAs cannot be used towards the purchase 
of individual policies except in limited circumstances for small employers that do not sponsor 
other group health plans. 

 
Because the final rules that the relevant government agencies will need to prepare to implement the 
Executive Order must go through the normal regulatory approval process, it is unlikely that the Executive 
Order will impact the design of 2018 insurance policies, and it remains to be seen what any proposed 
rules might entail.  In the meantime, employers should keep up with developments that may impact future 
plan design, including assessing whether they are able to incorporate expanded HRAs into their health 
and welfare benefit offerings, and working with their brokers to determine whether they are a good 
candidate for any association health plan offerings that may become available in the market. 

 
II. EXPANDED EXEMPTION FROM CONTRACEPTIVE COVERAGE 

MANDATE 
 
In response to a different Executive Order issued by President Trump on May 4, 2017, the DOL, the IRS 
and HHS jointly issued interim final regulations on October 6, 2017, expanding the exemptions under the 
ACA’s preventive care requirements to provide certain types of contraceptive coverage without cost-
sharing, effective immediately.  Qualifying religious employers were already exempt from the contraceptive 
coverage requirement, and certain other employers with religious objections have been relieved of the 
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requirement as well, provided they engaged in an accommodation process that, among other things, 
required them to self-certify their objection.   
 
The new religious exemption regulations now cover any individual or nongovernmental entity that objects 
to providing coverage of certain contraceptives and related services based on sincerely-held religious 
beliefs, in addition to churches, integrated church auxiliaries, church conventions or associations, religious 
orders, nonprofit entities, for-profit entities (even publicly traded companies), insurers, and higher 
education institutions that arrange for insurance for their students.  Although the regulations do not 
specify a method for determining whether an entity holds such beliefs, the preamble indicates that such 
principles or views should have been adopted or documented in accordance with the laws of the 
jurisdiction under which the entity is incorporated or organized.  Further, exempt entities are no longer 
required to self-certify or otherwise request an accommodation. 
 
In addition, an entity or individual can object to coverage of certain contraceptives based on a sincerely-
held moral conviction but not religious belief.  The exemption is available to nonprofit organizations, 
privately held for-profit employers, insurers, and institutions of higher education.  The preamble to the 
final regulations provides that whether an entity may have sincerely-held moral convictions would be 
documented pursuant to state law, and the regulations no longer require exempt entities to self-certify their 
objection based on a moral conviction. 
 
Employers who wish to utilize the exemptions provided for in the expanded regulations should consider 
amending existing plan documentation and disclosure documents (e.g., summary plan description or 
summary of material modifications) to reflect the exemption from the contraceptive coverage requirement, 
and the corresponding reduction in covered services, in accordance with any applicable ERISA 
requirements. 
 

III. PROPOSED DELAY IN NEW DISABILITY CLAIMS RULES  
 
As we previously noted in our January 20, 2017 Employee Benefits Update, the DOL issued final 
regulations in December 2016 updating the disability claims procedures rules that would apply to 
disability claims made on or after January 1, 2018.  The changes mirror, and expand upon, enhancements 
to the internal claims procedures that were implemented for group health plans under the ACA in an 
attempt to provide additional participant protections and rights.  Generally, the enhanced disability 
claims procedures apply to disability plans, as well as tax-qualified and nonqualified deferred 
compensation plans that provide for payment or vesting of benefits in connection with a participant’s 
disability. 
 
On October 10, 2017, the DOL proposed a 90-day delay in the applicability date, so that the regulations 
will only apply to claims filed after April 1, 2018.  The DOL intends to use the delay to consider whether 
to rescind, modify, or retain the regulation, which requires that the DOL complete a notice, comment, 
and reexamination process that logistically cannot take place before January 1, 2018.  It remains to be 
seen whether the DOL will ultimately allow some or all of the regulations to take effect as currently 
written, or whether it will request a further extension.  The DOL could also decide to propose further 
amendments to the regulations or withdraw the regulations altogether.   
 
Given this uncertainty, employers may want to take a “wait and see” approach before implementing 
changes to their plan documents to reflect the enhanced disability claims procedures.  Other employers 
who have already begun working with their consultants, advisors, vendors or legal counsel to identify 

http://www.islerdare.com/recent-publications/
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and update their plan and disclosure documents to reflect the disability claims procedures may wish to 
continue revising their documents, with a proviso that the enhanced procedures will not be effective 
unless and until the final applicability date of the regulations is determined. 
 

IV. ADJUSTED PCORI FEE 
 
Under the ACA, all medical plans are responsible for paying the PCORI fee to the IRS, which is used to 
fund the Patient-Centered Outcomes Research Institute that was established to advance comparative 
clinical effectiveness research. If you sponsor a fully-insured plan, your insurance carrier pays the fee on 
your behalf; however, if your plan is self-insured, you will need to file the Form 720 and pay the fee to the 
IRS directly.  The IRS recently announced that for policy and plan years that end on or after October 1, 
2017, and before October 1, 2018, the fee is $2.39 per covered life.  Generally, participating employees 
and dependents are counted as covered lives (for HRA and health flexible spending accounts, only the 
participating employee is considered a covered life).  Employers should be prepared to file IRS Form 720 
and pay the fees by July 31 of the calendar year following the last day of the plan year (e.g., for a 2017 
calendar year plan, the IRS Form 720 and fees are due by July 31, 2018). 
 
 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

If you would like assistance in determining whether these latest developments may impact the design of 
your health and welfare plans, or if you’d like to discuss your health and welfare plans generally, please feel 
free to contact the members of our Employee Benefits group below. 

 
IslerDare PC 

1945 Old Gallows Road, Suite 650 
Vienna, Virginia 22182 

703-748-2690 
 

411 East Franklin Street, Suite 203 
Richmond, Virginia 23219 

804-489-5500 
 

Andrea I. O’Brien Vi D. Nguyen Ashlie Lawton
aobrien@islerdare.com vnguyen@islerdare.com alawton@islerdare.com

 


