
 
 
 
 

 
 

EMPLOYEE BENEFITS UPDATE 
 

February 16, 2018 
How Tax Reform and the Bipartisan Budget Deal 

May Affect Your Benefit Plans and Executive Compensation  

Executive Summary 

 The Tax Cuts and Jobs Act (the “TCJA”) that was signed into law on December 22, 2017 
brings about significant changes to executive compensation arrangements, with a more 
limited impact on retirement plans, health and welfare plans, and fringe benefits.  

 Similarly, the Bipartisan Budget Act of 2018 that was signed into law on February 9, 2018 
(the “2018 Budget Act”) contains a number of provisions that affect hardship withdrawals 
from qualified retirement plans.  It also reauthorizes the Children’s Health Insurance 
Program (“CHIP”). 

 Because the TCJA lowers the corporate tax rate to a flat 21% rate, many employers are 
evaluating whether to pass some of those tax savings to employees in the form of increased 
compensation or employee benefits (e.g., enhanced matching contributions under a 401(k) 
plan), taking into account new requirements or limitations under the TCJA. Likewise, 
lower individual income tax rates may cause employees to re-evaluate whether they should 
contribute to a 401(k) plan on a pre-tax or Roth after-tax basis. 

What You Should Do 

 If you are a publicly-held company, assess whether you want to amend your existing 
contracts and plan documents to reflect the elimination of the performance-based 
compensation exception under Section 162(m) of the Internal Revenue Code (the 
“Code”), if you do not intend to take advantage of transition relief that may be available. 
Be mindful of complying with any applicable shareholder approval requirements and 
potential constraints posed by requirements of proxy advisory firms.  

 If you are a tax-exempt organization, review agreements with your top executives to 
determine whether you will be subject to a 21% excise tax for excess compensation, and 
if so, whether you may be able to amend or renegotiate the agreements or severance 
payments, taking into account any applicable constraints on restructuring deferred 
compensation under Code Sections 409A or 457(f). 

 If you are a private company, consider whether you want to adopt a broad-based equity 
program that permits deferrals under new Code Section 83(i). 

 If you sponsor a retirement plan, talk to your consultant or recordkeeper about the new 
loan repayment rules for 401(k) plans and the relaxation of hardship withdrawal rules for 
401(k) and 403(b) plans. 

 Evaluate whether you should make any changes to your “total rewards” program in light 
of changes in the tax treatment of popular fringe benefit programs and the reduction in 
corporate and individual tax rates.  
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KEY CHANGES AFFECTING EXECUTIVE COMPENSATION ARRANGEMENTS 

 Executive Compensation for Publicly-Held Companies. The TCJA makes several changes to the 
deductibility of compensation in excess of $1M payable to “covered employees” of a publicly-held 
company under Code Section 162(m), a group which has been expanded to include the CFO, in 
addition to the CEO and the three other highest-paid executives. In addition, under the TCJA, once 
an individual is considered a covered employee, he or she would remain a covered employee for 
subsequent years. The TCJA generally eliminates, for tax years beginning after December 31, 2017, 
the exception from the $1M cap for performance-based compensation and stock options. A 
“publicly-held company” for this purpose has also been expanded to include all companies that file 
SEC reports, including certain large private corporations and companies issuing publicly-traded debt.  

A transition rule applies to payments made pursuant to a written, binding contract between the 
company and a covered employee that was in effect on November 2, 2017, provided that the contract 
has not been modified in any material manner subsequent to that date. Further guidance is expected 
on the transition rule. In the meantime, publicly-held corporations should review existing contracts 
to determine whether they may be able to rely on the transition relief, and should be cautious about 
modifying their executive compensation arrangements.  

Although the deduction for compensation in excess of $1M for covered employees has largely 
disappeared because of the elimination of the exception for performance-based compensation, 
publicly-held companies have increased flexibility to design executive compensation arrangements 
now that certain 162(m)-based requirements will no longer be applicable (e.g., prohibitions on 
positive discretion and the requirement for certification of the attainment of performance goals).  

 Executive Compensation for Tax-Exempt Organizations. To align somewhat with the rules affecting 
publicly-held companies, the TCJA provides that for tax years beginning after December 31, 2017, a 
tax-exempt organization will be subject to a 21% excise tax on compensation in excess of $1M paid 
to any of its five highest-paid employees, or any person who was such an employee in any prior tax 
year beginning after 2016. Importantly, the excise tax is also imposed on excess “parachute” 
severance payments to covered employees of the tax-exempt organization, provided those employees 
are considered highly-compensated employees for qualified retirement plan purposes under Code 
Section 414(q) (the threshold for highly-compensated employees is $120,000 for 2018). Excess 
parachute payments are those that exceed three times the employee’s five-year average total 
compensation. Exempt from this provision are individuals providing medical or veterinary services. 

 Executive Compensation for Private Companies. Employees who are not “excluded employees” of 
certain private companies may now make an election under new Code Section 83(i) to defer the 
recognition of income on illiquid company stock acquired through the exercise of stock options or 
the settlement of restricted stock units (“RSUs”) for up to five years after vesting. For this purpose, 
an “excluded employee” is any individual who: (1) was a 1% owner of the company at any time 
during the ten preceding calendar years; (2) is, or has been at any prior time, the CEO or CFO of the 
company (or anyone acting in either capacity); (3) is a family member of an individual described in 
either (1) or (2); or (4) has been one of the four highest compensated officers of the company of the 
ten preceding taxable years. Eligible companies are those that do not have any stock (or stock of a 
predecessor) readily tradable on an established securities market during any preceding calendar year. 
Significantly, the company must have a written plan under which, in the calendar year, not less than 
80% of all employees who provide services to the company in the United States are granted stock 
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options or RSUs, with the same rights and privileges to receive qualified stock. If those requirements 
are satisfied, income taxation (but not FICA taxation) will be deferred until the end of the deferral 
period based on the stock’s value on the vesting date, provided that the employee makes an election 
to defer income inclusion. Similar to elections under Code Section 83(b), the election must be made 
no later than 30 days after the earlier of the first time the employee’s right to the stock is substantially 
vested or is transferable. Due to the fact that the options or RSUs must be granted to 80% of 
employees in a privately-held company, however, this new deferral opportunity will likely be of 
limited utility for the vast majority of privately-held companies. 

KEY CHANGES AFFECTING QUALIFIED RETIREMENT PLANS 

 Extended Period for Repayment of Qualified Plan Loans. Prior to the TCJA, participants who had 
an outstanding qualified plan loan when they terminated employment, or when the plan itself 
terminated, had to repay the loan, or contribute the loan offset amount to an IRA or qualified 
retirement plan, within 60 days of termination in order to avoid defaulting on the loan and paying 
tax on the balance. If the participant was younger than 59½, there was an additional 10% penalty tax 
as well. Under the TCJA, loan offset amounts treated as distributed after December 31, 2017 can be 
repaid or contributed to an IRA or qualified retirement plan over an extended period of time (until 
the due date for filing the participant’s tax return for the year of termination), in order to avoid having 
the loan treated as a taxable distribution. 

 Relaxation of Rules for Hardship Distributions.  Under the 2018 Budget Act, the rules related to 
hardship withdrawals from retirement plans such as 401(k) and 403(b) plans will be relaxed, 
beginning with plan years beginning after December 31, 2018, in 3 significant ways: 

o The participant requesting the hardship distribution will no longer need to exhaust the 
opportunity to take loans under the plan first before receiving the hardship withdrawal. 

o Hardship distributions will now be permitted from qualified non-elective contributions, 
qualified matching contributions, safe harbor contributions, and other employer 
contributions to the plan, as well as from earnings on those sources. 

o The Treasury Department is directed to take action within the next year to remove the 
6-month suspension rule, which currently prohibits any participant receiving a hardship 
distribution from making elective deferrals or other employee contributions to the plan 
from which the hardship withdrawal was taken and any other plans maintained by the 
employer.   

KEY CHANGES AFFECTING HEALTH AND WELFARE PLANS 

 Repeal of Individual Mandate under the Affordable Care Act (“ACA”). Beginning in 2019, the TCJA 
eliminates the tax penalty related to the ACA’s individual mandate that requires minimum creditable 
coverage. This repeal may cause more employees, especially younger workers, to decline the offer of 
employer-provided insurance, which in turn may have the effect of driving up premium rates. 
Significantly for employers, however, the employer mandate remains in full effect. Therefore, 
applicable large employers will need to continue to comply with the ACA’s employer mandate and 
offer affordable, minimum value coverage to substantially all of their full-time employees and 
dependents up to age 26 in order to avoid the tax penalties under the ACA.  Consequently, we 
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continue to recommend that employers maintain thorough documentation of all coverage offers and 
waivers.   

 Reauthorization of CHIP.  The 2018 Budget Act reauthorizes the Children’s Health Insurance 
Program for an additional four years, over and above the 6-year reauthorization that was included in 
the budget bill that ended the temporary shutdown of the Federal government in January.  Together, 
this means that CHIP now has full funding for a decade, through fiscal year 2027 – and that 
employers sponsoring group health plans will need to continue to provide notices of the CHIP 
program to their employees. 

KEY CHANGES AFFECTING CERTAIN FRINGE BENEFITS 

 Repeal of Employer’s Deduction for Qualified Mass Transit and Parking Benefits. The TCJA repeals 
the employer deduction for qualified mass transit and parking benefits, except where necessary for 
ensuring the safety of an employee. However, because many cities and localities require employers 
to maintain these types of programs, employers should be cautious about eliminating transportation 
fringe benefit programs.  

Employees, however, may still deduct mass transit and parking benefits, which can continue to be 
deducted on a pre-tax basis.  

The exclusion from gross income and wages for qualified bicycle commuting reimbursements, 
though, has been repealed for tax years between 2018 and 2026, so these reimbursements will be 
subject to income tax, but not to wage withholding. 

NEW CREDIT FOR EMPLOYER-PAID FAMILY AND MEDICAL LEAVE 

 A new tax credit is available for certain wages paid to qualified employees by employers in 2018 and 
2019. Specifically, in order to receive the tax credit, the employer must offer no less than two weeks 
of annual paid family and medical leave of at least 50% of the employee’s normal wages to “qualifying 
employees”. “Qualifying employees” are employees who have worked for the employer for at least 
one year and whose compensation does not exceed more than 60% of the compensation threshold 
for highly-compensated employees under Code Section 414(q) for the prior year. The highly-
compensated employee threshold is $120,000 in 2018, so a qualifying employee is someone who 
made less than $72,000 in 2017. To be eligible for the credit, an employer must have a written policy 
in place. The tax credit will range from 12.5% to 25% for each hour of paid leave, depending on how 
much of regular earnings the paid leave benefit replaces. Vacation, personal leave or other medical 
or sick leave is not considered family and medical leave for this purpose. Employers should assess 
whether they want to make any further changes to their leave policies, which must already be 
designed to comply with state and local paid leave laws and ordinances, in order to take advantage 
of the new tax credit. Leave paid for or mandated by a state or local government does not count as 
qualifying leave purposes of the new credit.   

IMPACT OF LOWER TAX RATES ON TOTAL REWARDS PROGRAMS  

 Because the TCJA lowers the corporate tax rate to a flat 21% rate, many employers are evaluating 
whether to pass some of those tax savings to employees in the form of increased compensation 
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or employee benefits.  In recent weeks, it has been well-publicized that some employers are 
offering one-time bonuses, while others are considering enhancements to their matching 
contributions under a 401(k) or 403(b) plan.  At the same time, the reduction in corporate tax 
rates diminishes the economic value of any deductions associated with contributions to, or the 
costs of, benefit plans. 

 Lower individual income tax rates may cause employees to re-evaluate whether they should 
contribute to a 401(k) plan on a pre-tax or Roth after-tax basis.   

 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

If you would like more information about how the Tax Cuts and Jobs Act, or the 2018 Budget Act, might 
affect your organization’s benefit plans and executive compensation arrangements, please feel free to contact 
the members of our Employee Benefits group below. 

IslerDare PC 
1945 Old Gallows Road, Suite 650 

Vienna, Virginia 22182 
703-748-2690 

411 East Franklin Street, Suite 203 
Richmond, Virginia 23219 

804-489-5500 

Andrea I. O’Brien Vi D. Nguyen Ashlie Lawton
aobrien@islerdare.com vnguyen@islerdare.com alawton@islerdare.com

 


