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What’s Happening in Washington:   
A Roundup of Recent Guidance Affecting Your 

Health and Welfare Plans  
 

 
Executive Summary 

While everyone is watching to see what happens with Republican efforts to repeal and replace the 
Affordable Care Act (the “ACA”), we wanted to make sure that you were aware of several important 
developments affecting your health and welfare plans that were implemented during the waning weeks 
of the Obama administration, and which are likely to remain in place despite the repeal of the ACA.   

In a nutshell, these changes affect the procedures that govern disability benefit claims under disability 
and retirement plans; enable small employers to offer a new type of health reimbursement arrangement 
to their employees; expand health plan coverage of eating disorders and preventive care services for 
women; and provide for HIPAA special enrollment rights for individuals with Health Insurance 
Marketplace coverage. 
 
What You Should Do 

 Contact your broker or disability insurance carrier about how they will be responding to the 
new disability claim procedures, which will take effect in 2018, so that you can anticipate 
changes to your policy and make appropriate changes with the assistance of your broker, 
disability insurance carrier or legal counsel to any disability, “wrap” and retirement plans that 
provide for benefits upon a participant’s disability. 

 If you are a small employer and do not currently offer any group health plan, explore the 
possibility of establishing a new type of health reimbursement account (“HRA”) that has been 
made available. 

 Prepare for health plans to offer expanded coverage of eating disorders (to be on par with 
other mental health disorders) and additional preventive services for women that must be made 
available without cost sharing (unless this feature of the ACA is repealed before the end of 
2017). 

 Work with your broker and consultant to respond to any HIPAA special enrollment rights for 
individuals with Marketplace coverage and to anticipate any design changes that may be 
available with the repeal and replacement of the ACA. 
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Government agencies were particularly busy at the end of 2016, as they released a wave of new guidance 
before Donald Trump was inaugurated as President.  Despite the recent flurry of Executive Orders signed by 
President Trump, many of the new developments described below are expected to continue to remain in effect. 

 
I. NEW DISABILITY CLAIMS RULES WILL REQUIRE YOUR BENEFIT PLANS 

TO BE UDPATED FOR CLAIMS FILED AFTER JANUARY 1, 2018 
 
On December 16, 2016, the Department of Labor (“DOL”) issued final regulations updating the 
disability claims procedures rules, which will require disability benefit plans and “wrap” plans—as well as 
retirement plans that provide benefits on account of disability—to be updated in 2017, because the new 
procedures apply to disability claims made on or after January 1, 2018.  Many of the changes mirror 
enhancements to the internal claims procedures that were implemented for group health plans under the 
ACA, but in several ways the new disability claims procedures rules go a step further. 
 
Key highlights of the new claims procedures rules include the following: 

 
 Claim determinations must be made by persons who are independent and impartial, and insulated 

from conflicts of interest.  These new standards extend to vocational experts who are often 
actively involved in the decision-making process for disability claims.  Among other things, these 
rules mean that any decisions about hiring, compensating, terminating, promoting, or similar 
matters with respect to any person involved in making disability decisions cannot be based on the 
likelihood that the individual will deny claims. 

 
 A denial of benefits must contain a complete “discussion of the decision”, articulating the reasons 

supporting the benefit denial and the standards that were used, including information about the 
basis for disagreeing with the views of any health or vocational professional used by the claimant.  
If a benefit denial is based on medical necessity, experimental treatment, or a similar exclusion or 
limit, the discussion of the decision must also include an explanation of the scientific or clinical 
judgment for the determination.  Further, the reason for the denial can no longer be shrouded in 
claims of being proprietary information. 

 
 Claimants have additional rights to get the entire claim file and are guaranteed the right to present 

evidence and testimony.  In addition, claimants must have the opportunity to review and respond 
to new information developed by the plan while an appeal is ongoing.  For example, the plan 
must automatically provide the claimant with new or additional evidence or rationale that is being 
considered, relied on, or generated by the plan, insurer, or other person making the benefit 
determination while the appeal is pending, and this must be provided sufficiently in advance of 
the denial notice so that the claimant has a reasonable opportunity to address the evidence or 
rationale in a timely manner. 

 
 Rescissions of disability benefit coverage will now be considered benefit denials that can be 

appealed. 
 
 All notices must specify the date by which a lawsuit must be filed, and must be linguistically and 

culturally appropriate.   

 



 
3  

II. THE 21ST CENTURY CURES ACT PERMITS SMALL EMPLOYERS TO 
OFFER A NEW TYPE OF HRA, EXPANDS COVERAGE OF EATING 
DISORDERS, AND ENHANCES ENFORCEMENT EFFORTS 

 
On December 13, 2016, President Obama signed into law the “21st Century Cures Act”.  Key features of 
the law can be summarized as follows: 
 

 Small employers (with less than 50 full-time or full-time equivalent employees) that do not 
currently sponsor a group health plan for their workers can now sponsor a “Qualified Small 
Employer Health Reimbursement Account”, or QSEHRA, in order to provide their employees 
with a tax-advantaged account to reimburse qualifying medical expenses.  Highlights of these new 
HRAs are as follows: 

 
o Terms must be the same for all employees, although the QSEHRA may exclude from 

consideration employees who have not completed 90 days of service, who are under age 
25, or who are part-time or seasonal workers or union employees. 
 

o The QSEHRA must be funded by employer funds only; no employee contributions are 
permitted.  Annual employer funding is limited to $4,950 of qualifying medical expenses 
of the employee (or up to $10,000 if the QSEHRA provides for reimbursements for 
family members of the employee), and must be reported on the employee’s Form W-2. 

 
o Notices describing the QSEHRA and the benefits provided under it must be provided 

annually at least 90 days before the beginning of each plan year, and when the employee 
first becomes eligible. 

 
o Because QSEHRAs will not be considered “group health plans” under ERISA, certain 

other requirements will not apply to them, such as COBRA, the ACA, the Women’s 
Health and Cancer Rights Act, the Mental Health Parity and Addiction Equity Act, the 
Newborns’ and Mothers’ Health Protection Act, Michelle’s Law, or the portability 
requirements of HIPAA. 

 
 Group health plan coverage for the treatment of eating disorders (including residential treatment 

for such disorders) must be provided on par with coverage for mental health and substance use 
disorder benefits. 

 
 There will be an enhanced and coordinated compliance initiative focused on the Mental Health 

Parity and Addiction Equity Act, with DOL, the Department of Health and Human Services 
(“HHS”) and the Internal Revenue Service (“IRS”) issuing guidance intended to improve 
compliance with the mental health parity and substance use disorder rules and stepping up audit 
activities for repeat violations. 
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III. EXPANDED PREVENTIVE HEALTH CARE SERVICES FOR WOMEN 
 

Until the precise scope of any repeal or replacement of the ACA is known, non-grandfathered group 
health plans are required to provide coverage of certain preventive care services without cost sharing.   
 
In late December 2016, the United States Preventive Services Task Force and the Health Resources and 
Services Administration updated the preventive health care services for women based on 
recommendations developed by the Women’s Preventive Services Initiative, a coalition of national 
health professional organizations and consumer and patient groups with expertise in women’s health.   
 
The update is available at https://www.hrsa.gov/womensguidelines2016 and addresses: 
 

 Screening for breast cancer (for average-risk women) and for cervical cancer 
 Breastfeeding services and supplies 
 The full-range of female-controlled contraceptives 
 Screening for gestational diabetes and HIV 
 Screening for interpersonal and domestic violence 
 Counseling for sexually transmitted infections 
 Well-women visits 

 
According to FAQs issued by DOL, HHS, and IRS (collectively, the “Departments”) on December 20, 
2016, these rules will take effect for plan years beginning on or after December 20, 2017; consequently, 
for most employers, these rules will take effect for the plan year beginning January 1, 2018. 
 
The Departments also reaffirmed their positon that they would not be changing their approach to the 
process for accommodating groups who object to providing some or all forms of contraceptive coverage 
based on religious beliefs.  This means that religious institutions continue to be able to claim exemption 
from the requirement to provide all forms of contraception, and any other organization that objects 
based on religious principles can continue to be exempt as well, provided that the organization files 
EBSA Form 700 or some other self-certification of its objection. 

 
IV. HIPAA SPECIAL ENROLLMENT RIGHTS FOR INDIVIDUALS WITH 

MARKETPLACE COVERAGE 
 
In FAQs issued on December 20, 2016, the Departments also clarified that if an individual is enrolled in 
individual health insurance coverage, including coverage through a Health Insurance Marketplace, and 
loses eligibility for that coverage, he is entitled to a HIPAA special enrollment period in his employer’s 
group health plan, assuming he is otherwise eligible to enroll in that group health plan.  The rule 
excludes loss of eligibility due to failure to pay premiums on a timely basis, or termination of coverage 
for cause, such as making a fraudulent claim or making an intentional misrepresentation of a material 
fact.  As we look ahead to the repeal of the ACA, these special enrollment rights may be especially 
important to some of your employees if Marketplace coverage is disbanded, and employers should 
consider whether to notify their employees of this clarification in the availability of HIPAA special 
enrollment rights. 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

If you would like assistance in determining whether these latest developments may impact the design of 
your health and welfare plans, or if you’d like to discuss your health and welfare plans generally, please feel 
free to contact the members of our Employee Benefits group below. 

 
IslerDare PC 

1945 Old Gallows Road, Suite 650 
Vienna, Virginia 22182 

703-748-2690 
 

411 East Franklin Street, Suite 203 
Richmond, Virginia 23219 

804-489-5500 
 

Andrea I. O’Brien Vi D. Nguyen Ashlie Lawton
aobrien@islerdare.com vnguyen@islerdare.com alawton@islerdare.com

 


