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New Guidance on Limited Benefit Programs That May Be 
Exempt from Health Reform and Certain HIPAA 

Requirements 

 
The Departments of Health and Human Services, Labor, and Treasury recently released 

proposed rules amending the regulations that describe when certain limited benefit programs can be 
considered “Excepted Benefits” that are exempt from many of the provisions of the Health Insurance 
Portability and Accountability Act of 1996 (“HIPAA”) and the Affordable Care Act (the “ACA”). 

 
Background 

 
Historically, Excepted Benefits have included several categories of benefit programs, including 

accident and disability insurance, worker’s compensation, on-site medical clinics, non-coordinated 
benefits such as specified disease or fixed indemnity insurance, and Medigap or other supplemental 
policies.  Of particular relevance to most employers, Excepted Benefits have also included limited 
scope dental and vision plans that are fully insured and offered through a separate policy, or that are 
self-insured and otherwise “not an integral part” of an employer’s group health plan.   

Executive Summary 
 Recently released guidance proposes changes to regulations that would ease the 

ability of certain limited scope vision and dental plans and employee assistance 
programs to qualify as “excepted benefits” that are exempt from many of the 
requirements under HIPAA and the Affordable Care Act.  In addition, the 
proposed rules create a new exception for so-called “limited wraparound 
coverage”. 

 

What You Should Do 
 If you provide your employees with vision or dental coverage, or if you maintain 

an employee assistance program, review the operation of your plans to determine 
if they qualify as “excepted benefits”.  If not, consider redesigning your plans so 
that they can qualify.  

 If any of your employees is likely to be obtaining health coverage on the new public 
healthcare exchange, evaluate whether you should add a plan that provides “limited 
wraparound coverage” to those employees. 
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Excepted Benefits are exempt from a variety of federal health laws1.  Of particular importance, 

Excepted Benefits are also exempt from the HIPAA portability and nondiscrimination rules, which 
govern such things as special enrollment rights, pre-existing condition exclusions, nondiscrimination 
due to health status, and wellness programs, and the ACA rules that prohibit annual and lifetime 
benefit limits, prohibit waiting periods of more than 90 days, require that plans cover certain 
preventive care services without cost sharing, extend coverage to children under age 26, and impose 
cost-sharing limits on out-of-pocket expenditures and deductibles.   

 
Changes to the Limited Scope Vision and Dental Benefits Exception 

 
Prior to the proposed rules, HIPAA and the ACA excluded as Excepted Benefits limited scope 

vision or dental benefits that were (1) provided under a separate policy, certificate, or insurance 
contract (basically, fully-insured, free-standing vision or dental plans), or (2) otherwise not an “integral 
part” of a group health plan, which generally meant that participants had to able to make a separate 
election about whether to enroll in such vision and dental coverage and also had to pay an additional 
premium or contribution if they did elect to receive coverage. 

   
The proposed rules make it easier for vision and dental benefits to qualify as an Excepted 

Benefit by eliminating the requirement that participants pay an additional premium or contribution 
towards limited scope vision or dental benefits.  Now, if these rules are finalized, dental and vision 
plans will qualify as “Excepted Benefits” just by allowing the participants to have a separate election 
about whether to enroll (or opt out) of the coverage, even if the premium for that coverage is “free” 
or bundled in with other coverage. 

 
New Exception for Employee Assistance Programs 

 
 The proposed rules would also create a new Excepted Benefit for employee assistance 

programs (“EAPs”) that meet specified requirements.  EAPs are programs offered by employers at 
no cost to employees that provide such benefits as short-term substance abuse or mental health 
counseling, referral services, and financial or legal counseling.  EAPs typically impose limitations on 
the number of visits or counseling sessions that a participant can receive in a particular year, though, 
and so if they are not classified as Excepted Benefits, they could run afoul of the ACA prohibitions 
on annual benefit limits.   

 
Previously, the government had issued guidance stating that an EAP would qualify as an 

“Excepted Benefit” if the employer made a reasonable and good-faith determination that the EAP 
did not provide significant benefits in the nature of medical care or treatment.  Now, under the 
proposed rules, the government has expanded the criteria that an EAP would have to meet in order 
to qualify as an Excepted Benefit, as follows: 
 

 The EAP must not provide “significant” benefits in the nature of medical care.  The 
rules do not define “significant”, but instead invite comments from the public on how 
to determine this threshold. 

                                                           
1 Excepted Benefits are exempt from the Mental Health Parity and Addiction Equity Act, the Women’s Health and 
Cancer Rights Act, the Newborn’s and Mother’s Health Protection Act, and the Genetic Information Nondiscrimination 
Act, although most Excepted Benefits remain subject to the HIPAA privacy and security rules. 
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 The EAP cannot coordinate its benefits with those of the employer’s primary group 
health plan. This standard imposes three additional requirements: 

 
o Participants in the employer’s primary group health plan cannot be required to first 

exhaust benefits under the EAP before the employee is eligible for benefits under 
the primary group health plan. 

 
o The EAP cannot require a participant to also participate in the employer’s primary 

group health plan. 
 

o Benefits under the EAP cannot be financed by the employer’s primary group 
health plan. 

 

 No employee premiums or contributions may be required to participate in the EAP. 
 

 There must not be any cost-sharing under the EAP.  
 

If finalized, this proposed rule would be helpful for employers seeking more certainty about 
the legal status of their EAP, as well as for employees who may wish to obtain an individual policy on 
the exchange and qualify for a premium subsidy, because the rules would clarify that just because an 
employee is automatically covered by an employer’s EAP program that qualifies as an Excepted 
Benefit, he or she would not be disqualified from receiving any premium subsidy.   

 
New Exception for Limited Wraparound Coverage 

 
The proposed rules also create a new Excepted Benefit for “limited wraparound coverage”, 

which would be an employer-sponsored plan that provides supplemental benefits to an individual 
employee purchasing insurance through the public health insurance exchange.  The “limited 
wraparound coverage” can be used to provide additional benefits or a broader provider network than 
those offered by the individual policies obtained on the exchange, so that between the individual policy 
from the exchange and the limited wraparound coverage from the employer, the employee might 
receive overall coverage that is comparable to the employer’s primary group health plan and still be 
able to qualify for a premium subsidy or tax credit.  However, offering the limited wraparound 
coverage would not insulate an employer from being subject to the ACA penalties. 

 
In order to qualify as an Excepted Benefit, limited wraparound coverage must meet the 

following requirements: 
 

 The limited wraparound coverage can only be offered to employees who have 
purchased individual health insurance on the exchange that is non-grandfathered; 
 

 The limited wraparound coverage cannot provide benefits that are the essential health 
benefits that are required by the ACA (since those benefits should be covered by the 
individual policy purchased on the exchange); 
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 The limited wraparound coverage must provide benefits that (1) supplement the 
benefits available under the individual insurance, (2) reimburse the employee for the 
additional cost of out-of-network healthcare providers under the individual insurance, 
or (3) both; 

 

 The employer can only offer the limited wraparound coverage to employees who are 
otherwise eligible to participate in the employer’s primary group health plan that meets 
the requirements of the ACA with respect to minimum value and affordability; 

 

 The total cost of coverage under the limited wraparound coverage (including both 
employer and employee contributions) may not exceed 15% of the cost of coverage 
under the primary employer-sponsored group health plan; and 

 

 The limited wraparound coverage must be offered on a nondiscriminatory basis. 
 
Next Steps 

 
Employers may rely on the proposed rules with respect to limited-scope vision and dental 

benefits and EAPs until final rules are issued, but at least through 2014.  The proposed rules with 
respect to the limited wraparound coverage are proposed to be effective January 1, 2015. 

  
Employers should assess whether any changes are necessary to the design of their limited 

scope dental or vision plans and EAPs so that they can qualify as Excepted Benefits.  This is also a 
good opportunity for employers to evaluate whether they want to provide limited wraparound 
coverage to their employees who may opt to purchase coverage through an exchange instead of 
enrolling in the primary group health plan otherwise offered by the employer; however, employers 
should understand that limited wraparound coverage will not shield them from any penalties that 
might be imposed under the ACA employer shared-responsibility mandate. 

    
* * * * * * *  

 
If we can assist in analyzing your plans or helping you to comply with HIPAA or the ACA, 

please contact us. 
 
 ISLER DARE, P.C. 

1945 Old Gallows Road, Suite 650 
Vienna, Virginia 22182 

703-748-2690 
 
 

 

Andrea I. O’Brien Glenn D. Gunnels Vi D. Nguyen 
aobrien@islerdare.com ggunnels@islerdare.com vnguyen@islerdare.com 
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