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Executive Summary 

• The Supreme Court’s decision in King v. Burwell confirms that the Patient 
Protection and Affordable Care Act (the “ACA”) provides premium tax credits to 
eligible individuals in states that have a health insurance exchange established by the 
federal government as well as to eligible individuals in those states that have 
established their own exchange (each, an “Exchange”). 

• In Obergefell v. Hodges, the Supreme Court held that the Constitution requires all 
states to license a marriage between same-sex couples, and each state must recognize 
a marriage between two persons of the same sex when performed legally in another 
state or jurisdiction. 

• Final regulations have been issued relating to the Summary of Benefits and Coverage 
(“SBC”) and uniform glossary requirement under the ACA that will be effective 
beginning September 2015. 

• The IRS has released draft versions of the Forms 1094 and 1095 information returns 
that, when finalized, will be used for filing ACA-required information on healthcare 
coverage in early 2016. 

• The IRS, Department of Labor (“DOL”) and Department of Health and Human 
Services (“HHS”) jointly issued further guidance on the application of embedded 
individual out-of-pocket-maximums that apply to health plans in 2016. 
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From two landmark U.S. Supreme Court decisions upholding a principal tenet of the ACA and 
determining that there is a constitutional right to same-sex marriage, respectively, to supplemental 
guidance from the IRS, DOL and HHS on more discrete issues, there have been a number of recent 
developments that impact health and welfare plans and their sponsors.  
 
Tax Subsidies under the ACA 
 
On June 25, 2015, the U.S. Supreme Court issued its highly anticipated decision in the case of King 
v. Burwell, ruling that the ACA permits the provision of tax credits to low-income individuals to 
allow them to purchase coverage through an Exchange operated by the federal government, not just 
an Exchange established by a state.  The Court noted that the ACA’s text regarding the tax credits is 
ambiguous and considered the broader structure of the ACA to clarify that ambiguity, which allowed 
it to conclude that the statute permits tax credits regardless of whether the Exchange is operated by 
the federal or state government.    The Court’s ruling was based on its reasoning that excluding the 
tax credits from states with a federal Exchange would destabilize and erode the entire underpinning 
of the ACA and Congress’ clear intent in passing the statute since the ACA rested on three major 
reforms: (1) guaranteed issue/community rating for health insurance coverage; (2) the mandate that 
individuals have health insurance coverage; and (3) the availability of tax credits to subsidize the cost 
of insurance coverage.   
 

What You Should Do 

• Proceed with preparations for ACA requirements such as information reporting and 
the employer mandate penalties, since the Supreme Court ruling means that the main 
provisions of the ACA are here to stay. 

• Determine whether any changes are needed to spousal coverage or domestic partner 
coverage under your group health plans in light of the Obergefell decision. 

• Work with your insurance carriers and any outside vendors to ensure that the 
distribution requirements for SBCs are satisfied, and be on the lookout for the new 
SBC template that will be finalized in January 2016. 

• Confirm with your HR/Payroll departments and any outside vendors that they have 
started implementing systems and procedures necessary to capture the data that will 
need to be reported on the 2015 Forms 1094 and 1095, as applicable. 

• Work with your carriers and outside consultants to ensure that the out-of-pocket 
maximum for your health plan satisfies the new guidance on embedded deductibles.  
If you sponsor an HSA-compatible high deductible health plan, be aware of any 
coordination of the different types of limits that may be required. 
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The practical effect of the ruling is that the ACA will go forward and plan sponsors will need to 
continue with ACA-implementation efforts, including preparing for employer shared responsibility 
requirements, the extensive information reports required to be filed for the first time in early 2016, 
and any plan design efforts to avoid the 40% excise tax referred to as the “Cadillac Tax” that will 
become effective in 2018.   
 
Constitutional Right to Same-Sex Marriage 
 
 On June 26, 2015, the Supreme Court ruled that the 14th Amendment to the Constitution requires 
all states to license marriage between same-sex couples.  Further, each state must recognize a same-
sex marriage that was performed legally in another state or jurisdiction.  While the decision in 
Obergefell does not specifically address employer group health plans, it is important to note that the 
case will make it more likely that the Equal Employment Opportunity Commission (“EEOC”) 
might assert an employment discrimination violation if an employer offers group health coverage to 
opposite-sex spouses but not same-sex spouses.  The EEOC has previously indicated that it believes 
discrimination relating to sexual orientation with respect to employment terms, including employer 
group health coverage, may rise to employment discrimination under Title VII of the federal Civil 
Rights Act.  In light of the Obergefell decision and the EEOC’s position, employers should review 
the terms of their group health and welfare plans and make appropriate changes to them in order to 
cover same-sex spouses and their dependents.  
 
Employers who offer domestic partner coverage may also want to consider plan design changes in 
light of the ruling.  Some employers have historically limited their domestic partner coverage to 
same-sex couples because they were denied the right to marry.  Now that one of the reasons for 
allowing domestic partner coverage no longer exists, employers may be inclined to eliminate the 
coverage from their plan design.  Further, limiting domestic partner coverage only to same-sex 
spouses following the ruling may give rise to discrimination claims from employees who have 
opposite-sex domestic partners.   
 
Summary of Benefits and Coverage 
 
The ACA already requires that each group health plan provide a uniform explanation of benefits and 
coverage to plan participants and individuals eligible to enroll in a plan.  These SBCs must contain 
certain information in a uniform format to help individuals understand important aspects of a plan.  
In an effort to make the SBC more useful to readers and to ease the administrative burden 
associated with providing the SBC, the IRS, DOL, and HHS recently finalized regulations that 
generally apply to group health plans for plan years and open enrollment periods beginning on or 
after September 1, 2015.  Some of the key provisions relate to the following: 
 

• Timing, Form and Electronic Delivery of SBC:  An SBC is not required to be 
provided automatically at the time of application or eligibility if an SBC was 
provided prior to a plan’s application for insurance or a participant’s 
eligibility for enrollment, and so long as the required SBC information did 
not change in the interim.  Furthermore, an issuer does not need to provide a 
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plan with a new SBC during negotiations if one was provided upon 
application.  The final regulations also permit a group health plan with 
multiple benefit packages to provide either a single or multiple SBCs, and 
permit the SBC to be provided electronically in connection with open 
enrollment or in response to an online request.  As is the case with other 
electronic distribution of required participant communications, a plan 
sponsor must provide the SBC in paper form if so requested. 

• Third Party Monitoring:  A plan sponsor contracting with a third party to 
provide SBCs will be deemed to satisfy the SBC requirement provided: (1) it 
monitors the third party’s performance; (2) it corrects any noncompliance 
determined to have occurred; and (3) if it does not have information 
necessary to correct the noncompliance, it communicates with participants 
and beneficiaries about the noncompliance and implements significant steps 
as soon as practicable to avoid future violations.   

• Fine for Willful Violations:  The final regulations provide a fine of $1,000 per 
willful failure to provide the SBC.  

 
Importantly, plan sponsors should note that the final regulations did not address the expected 
revisions to the SBC template, instructions, and uniform glossary, which are anticipated to be 
released in January 2016.  Those revised materials will apply to open enrollment periods occurring in 
2016 for plan or policy years beginning on or after January 1, 2017.  Until then, plans will continue 
to use the old template and glossary, and may continue to place required statements about the plan’s 
“minimum essential coverage” and “minimum value” in a cover letter or similar disclosure that goes 
along with the SBC, instead of in the SBC itself.   
 
Draft Forms 1094 and 1095 Information Returns 
 
As we previously described in our February 2015 and March 2014 Employee Benefits Updates1, two 
new ACA information reporting requirements for employer-sponsored group health plans became 
effective January 1, 2015.  The IRS has recently released draft 2015 versions of the Form 1094-C, 
Form 1095-C, Form 1094-B and Form 1095-B that, when finalized, will be used by employers and 
issuers to satisfy these requirements by mandatorily reporting information on the provision of health 
care in early 2016.  The instructions have not yet been released, but the draft forms are substantially 
similar to the 2014 versions that were permitted to be filed this year on a voluntary basis.   
 
Due to the large amount of information that the forms capture, plan sponsors should review the 
forms with their HR/Payroll departments and any outside vendors that have been engaged to 
prepare the forms to ensure that they are on track to have the required information ready in time for 
the early 2016 filing deadline.  For more information on the information that must be included in 
these forms, please see our February 2015 Employee Benefits Update.  The IRS has also provided 

                                                           
1 See “Time to Prepare for New Affordable Care Act Information Reporting Requirements” (February 2015) and “New 
Information Reporting Requirements under the Affordable Care Act” (March 2014). 

http://www.irs.gov/pub/irs-dft/f1094c--dft.pdf
http://www.irs.gov/pub/irs-dft/f1095c--dft.pdf
http://www.irs.gov/pub/irs-dft/f1094b--dft.pdf
http://www.irs.gov/pub/irs-dft/f1095b--dft.pdf
http://www.islerdare.com/wp/wp-content/uploads/2012/05/Time-to-Prepare-for-New-Affordable-Care-Act-Information-Reporting-Requirements-2-20-15.pdf
http://www.islerdare.com/wp/wp-content/uploads/2012/05/New-Information-Reporting-Requirements-under-the-Affordable-Care-Act-3-31-14.pdf
http://www.islerdare.com/wp/wp-content/uploads/2012/05/New-Information-Reporting-Requirements-under-the-Affordable-Care-Act-3-31-14.pdf
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information on how parties may file forms through the IRS’s electronic filing system (see IRS draft 
publication 5165).    
 
Embedded Out-of-Pocket Maximum 
 
The ACA requires non-grandfathered group health plans to establish an annual out-of-pocket 
maximum that falls within prescribed dollar limits, and which covers items such as deductibles, 
coinsurance, copayments and similar charges for in-network essential health benefits (“EHBs”). Self-
insured health plans are charged with adopting a permissible definition of EHBs (e.g., an available 
state benchmark plan) and if they fail to do so, they must include all covered expenses in the cost-
sharing limit required by law.   
 
In May, the IRS, DOL and HHS jointly issued guidance in the form of an FAQ, which confirms 
that the annual self-only, in-network out of-pocket maximum applies to each covered individual, even 
those enrolled in family coverage (referred to as an “embedded deductible”).  Consequently, all non-
grandfathered group health plans must limit the annual out-of-pocket maximum for covered, in-
network EHBs to $6,850 in 2016, and $13,700 for family coverage in 2016.  Accordingly, plans must 
embed the individual out-of-pocket maximum within any “other than self-only” coverage, as 
illustrated by the following examples:   
 

Example #1: Employee incurs $8,000 in covered, in network expenses for 2016. Assuming that 
the employee’s plan has set the individual out-of-pocket limit to be the maximum permitted under 
the ACA ($6,850), the employee will be responsible for paying $6,580, and the plan will pay the 
remaining $1,150. 
 
Example #2: Employee has family coverage, which has a maximum out-of-pocket limit for 2016 
of $13,000 (less than the maximum limit of $13,700 that is permitted under the ACA). In 
2016, the employee is the only family member to incur medical expenses, and he incurs $20,000. 
Due to these new requirements, the employee will be responsible for $6,850, and the plan will be 
responsible for the balance of $13,150. 

 
Example #3:  Employee has family coverage, which has a maximum out-of-pocket limit for 2016 
of $13,000 (less than the maximum limit of $13,700 that is permitted under the ACA).  In 
2016, the employee incurs $10,000 in covered, in-network expenses.  Each of the other 3 family 
members incurs $3,000 in covered, in network expenses.  In this situation, the self-only out-of-
pocket maximum limit is applied to each of the 4 individuals covered by the plan.  As a result, the 
employee is responsible for paying $6,850 of his own expenses, and the plan will pay the remaining 
$3,150 in expenses for the employee.  In addition, the employee is responsible for paying $6,150 out 
of the remaining $9,000 of expenses incurred by his family members, so that out-of- pocket expenses 
meet the $13,000 family limit. The plan will pay the balance of $2,850. 

 
The application of the embedded individual out-of-pocket maximum rule gets more complicated in 
the context of high-deductible health plans (“HDHPs”) that are designed to permit participation in a 
health savings account.  Plan sponsors that offer such a HDHP should be aware that the embedded 

http://www.irs.gov/PUP/for_taxpros/software_developers/information_returns/Draft_Pub_5165_04_2015.pdf
http://www.irs.gov/PUP/for_taxpros/software_developers/information_returns/Draft_Pub_5165_04_2015.pdf
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out-of-pocket maximum limits under the ACA are different from the IRS limits on HDHPs, which 
equal $6,550 for self-only coverage and $13,100 for family coverage in 2016, as illustrated in the 
following chart: 
 

2016 Out-of-Pocket 
Limits 

Per HHS and DOL  for 
Affordable Care Act 

Compliance 

Per IRS for Plan to Qualify as 
High Deductible Health Plan 

Self-Only Coverage $6,850 $6,550 
Family Coverage $13,700 $13,100 

 
 
This means that in 2016, a HDHP participant with self-only coverage would have an out-of-pocket 
maximum of no more than $6,550, while another participant with family coverage in the same 
HDHP could have an-out-of-pocket limit of $6,850.   
 
This new guidance underscores the importance of early planning for plan sponsors ahead of this 
fall’s open enrollment season.  Employers should spend the summer reviewing these new rules with 
their carriers, third-party administrators and counsel before finalizing their health plan offerings for 
2016 in order to understand any cost implications, plan design changes, or necessary administrative 
actions.   
 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
 

If you have any questions about any of the key Supreme Court decisions or any recently issued 
guidance impacting health and welfare plans, please let us know. 
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