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Employee Benefits Update   January 2019 

IRS Announces Changes to Hardship Distribution Rules 
and Guidance on Universal Availability Rules 

Executive Summary 

 The IRS recently released proposed regulations addressing changes to the 
hardship distribution rules that apply to 401(k) and 403(b) plans. The new 
guidance increases the ability for participants to receive hardship 
distributions by providing more operational flexibility through the 
following changes: 

o The six (6)–month suspension of employee deferral contributions 
following receipt of a hardship withdrawal is no longer required 
beginning January 1, 2019, and plans must be amended to eliminate this 
feature for hardship distributions on or after January 1, 2020. 

o 401(k) plans may choose to no longer require that participants first 
obtain any available plan loan before taking a hardship distribution. 

o The process for determining whether a hardship distribution is 
necessary to satisfy a participant’s immediate financial need has been 
streamlined, so that a facts and circumstances test is not required.   

o Investment earnings on 401(k) and other contributions eligible for 
hardship withdrawals may now be available for hardship distributions.  
Similarly, 401(k) plans may also be amended to expand contribution 
sources to include safe-harbor match or non-elective contributions, 
qualified non-elective contributions (QNECs) and qualified matching 
contributions (QMACs).  

o The list for qualifying immediate and heavy financial needs are 
expanded to include a new category for expenses and losses incurred 
from federally–declared natural disasters, to clarify the definition of 
qualifying beneficiary, and to clarify the impact of a new federally-
declared disaster limitation for casualty deductions for purposes of 
hardship distributions.  

 The IRS also recently issued guidance providing transition relief from the universal availability rules that are 
applicable to 403(b) plans and clarified the conditions for excluding part-time employees. 

Upcoming Events 
 

March 26, 2019: 
Breakfast Briefing – Employee 
Benefit Trends for 2019 
Richmond, VA 

 
April 2, 2019: 
Breakfast Briefing – Employee 
Benefit Trends for 2019 
Tysons Corner, VA 

Important Dates 
 

January 31: 
 Report value of health 

coverage on Form W-2 
 Verify retirement plan 

recordkeepers have provided 
Forms 1099-R 

 File Form 945 
 

February 1: 
 Confirm recordkeeper has 

provided quarterly statements 
to participants 
 

February 28: 
 File ACA information 

reporting returns for 2018 
(Forms 1094-C and 1095-C) if 
manual 
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What You Should Do 

 Decide whether you will make any changes to your 401(k) or 403(b) plans in light of the proposed regulations, 
keeping in mind that certain changes described below are mandatory effective January 1, 2020. 

 Work with your recordkeeper or other third-party service provider to make any necessary or desired changes to 
your plan documents on a timely basis. 

 Employers with 403(b) plans that exclude part-time employees from making elective deferrals should confirm 
their operational compliance with the universal availability requirements and the “once in, always in” rule (the 
“OIAI Rule”).  Employers should also determine whether any operational changes or plan amendments are 
needed to address the OIAI Rule. 

□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□ 

I. Proposed Regulations for Hardship Distributions under 401(k) and 403(b) Plans 

On November 14, 2018, the IRS released proposed regulations to implement changes to 401(k) hardship rules that are 
designed to provide participants with increased access to in-service distributions on account of a financial hardship.  
Key highlights of the proposed changes include the following: 

Removal of Six-Month Suspension 

Previously, plans that use the “safe harbor” approach to the financial hardship determination imposed a six-month 
suspension on employee contributions following the employee’s receipt of a hardship distribution.  Beginning January 
1, 2020, plans will be prohibited from suspending an employee’s contributions for 6 months following a hardship 
withdrawal; however, plans can choose to remove the contribution restriction as early as January 1, 2019. 

Removal of Prior Plan Loan Requirement 

After January 1, 2019, plan sponsors that utilize the safe-harbor standard for hardship withdrawals no longer need to 
require participants to first take a plan loan before receipt of a hardship distribution.  However, plan sponsors may, as 
an optional feature, continue to require receipt of a plan loan before a hardship distribution.  Participants are still 
required to take all other in-service withdrawals under the plan.   

Simplification of Proof of Hardship; Participant Certification 

Current hardship withdrawal regulations require a facts and circumstances determination of whether a participant has 
an immediate financial need necessary for a hardship distribution.  The proposed regulations simplify the determination 
by applying new standards:  1) a hardship distribution must not exceed the amount necessary to satisfy the participant’s 
financial need, including any taxes or penalties due to the distribution; 2) a participant must have obtained all other 
currently available distributions from the plan and other qualified or non-qualified deferred compensation plans; and 3) 
after January 1, 2020, a participant is required to provide a written statement attesting that he or she has insufficient 
liquid assets to satisfy the immediate and heavy financial needs.  This change allows the plan administrator to determine 
if the participant is unable to satisfy the need from any reasonably available liquid assets, rather than being able to satisfy 
the needs from any assets. 
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Permissible Distribution of Investment Earnings 

Beginning 2019, both contributions and earnings will be eligible for hardship withdrawal.  This change is an optional 
change, and plans may continue to restrict distributions to just contribution amounts.  Note, however, that this change 
does not apply to 403(b) plans. 

Expansion of Eligible Hardship Sources 

Previously, hardship distributions generally have been permitted only from an employee’s elective deferrals under the 
plan.  With the proposed amendments, plan sponsors may choose to expand the sources from where a hardship 
withdrawal distribution may be made, to include safe-harbor match or non-elective contributions, qualified non-elective 
contributions (QNECs) and qualified matching contributions (QMACs).  403(b) plans can be amended if desired to 
allow participants to take hardship distributions from QMACs or QNECs, but only those held in annuities or other 
non-custodial accounts.   

Changes to the List of Hardship Needs 

The safe harbor list of qualifying hardship needs has been amended in three ways:  

1. Additional expenses have been added for a participant’s primary beneficiary.  A prior law change 
provided that an “immediate need” could apply to expenses for a spouse, child, dependent, or a primary 
beneficiary.  The proposed regulations now clarify that a “primary beneficiary under the plan” is an individual 
for whom qualifying medical, education, and funeral expenses may be incurred.  
 

2. A new category has been created for expenses and losses incurred during a natural disaster.   Previously, 
participants depended on the IRS to provide guidelines regarding plan distributions following a natural disaster 
on an ad hoc basis. Now, if a participant’s principal residence or principal place of employment at the time of 
disaster is in an area that has been designated as a federally-declared disaster area and FEMA-designated area, 
participants are automatically eligible for a hardship distribution. 
 

3. Clarification that a new federally-declared disaster limitation for casualty deductions does not apply 
to distributions under the safe harbor guidelines.  Lastly, the Tax Cuts and Jobs Act of 2017 (the “Tax 
Act”) amended Code Sec. 165 to permit the personal deduction of casualty losses only if such losses are due to 
a federally-declared disaster.  The proposed regulations clarify that the new federally-declared disaster limitation 
for casualty deductions under Code Sec. 165 does not apply for purposes of the safe-harbor hardship 
distributions.  As a result, plans can provide casualty loss hardship distributions under the same standard that 
previously applied prior to changes in the Tax Act. 

Plan Amendments for Required or Discretionary Design Changes 

Plan sponsors should determine whether they want to implement any of the optional design changes regarding the 
relaxed hardship requirements now.  Generally, plan sponsors are expected to have until December 31, 2021 to make 
any required or optional plan design changes, but best practice is for plan sponsors to work with their recordkeeper or 
third-party administrator as soon as possible to amend plan documents and their service agreements, and to 
communicate any changes to participants. 
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II. Transition Relief for Universal Availability Rules Applicable to Part-Time Employees under 403(b) 
Plans 

In IRS Notice 2018-95 (the “Notice”), the IRS recently clarified how the universal availability rules apply to part-time 
employees under 403(b) plans.  By way of background, the universal availability rule provides that all employees must 
be permitted to make an elective deferral under a 403(b) plan if any employee has the right to make an elective deferral.  
There is an exception from the universal availability requirement for part-time employees, provided that the plan 
document provides for the exclusion, and certain requirements are met: 1) an employer must reasonably expect the 
employee to work fewer than 1,000 hours for the 12-month period beginning on the date employment commenced; 2) 
for each plan year ending after the close of the initial 12-month period beginning on the date the employee’s employment 
commenced (or, if the plan so provides, each subsequent 12-month period), the employee actually worked fewer than 
1,000 hours of service in the preceding 12-month period; and 3) once the employee fails to meet the first-year exclusion, 
or has been credited with at least 1,000 hours of service in any applicable 12-month measurement period, the employee 
must be permitted to make elective deferrals.  Once the employee is allowed to make elective deferrals, the employee 
cannot be excluded from making future deferrals on the basis of being a part-time employee, even if the employee’s 
hours fall below 1,000 hours for a plan year.  This rule is sometimes referred to as the “once in, always in” or “OIAI 
Rule”. 

Because many employers did not apply the OIAI Rule correctly, the IRS has provided transition relief from the OIAI 
Rule in the Notice.  Specifically, the transition relief includes relief regarding plan operations for periods after December 
31, 2008 through December 31, 2019.  Plan sponsors with individually-designed 403(b) plans that contain deficient plan 
language regarding the OIAI Rule have until March 31, 2020 to amend plan language to reflect the actual application of 
the OIAI Rule (pre-approved 403(b) plans do not need to be amended).   

The Notice also provides for a “fresh start opportunity”, meaning that 403(b) plans will not be treated as failing to 
provide the part-time exclusion if the OIAI Rule is applied as if it first became effective January 1, 2018 (i.e., a plan can 
disregard the prior application of the OIAI Rule in determining whether an employee should be offered an elective 
deferral opportunity during the 2019 plan year).   This means that for purposes of determining eligibility for elective 
deferral opportunities for 2019, periods of service by an employee prior to 2018 would not need to be considered.  

□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□–□ 

If you would like to discuss how these developments impact the administration of your 401(k) or 403(b) plans, or if you 
would like to discuss your employee benefit plans generally, please feel free to contact the members of our Employee 
Benefits group below. 
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