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Don’t Cash Your MLR Rebate Check Before You Understand Your 
Legal Duties 

 
Employers that sponsor fully-insured health plans for their workers may be receiving a rebate of 
some of the premiums that they paid in 2011, if the insurance company issuing their policy exceeded 
certain medical loss ratio standards (“MLRs”) under the Federal health reform law.  If you have 
already received an MLR rebate check from your insurance company - or you have been advised that 
you will be receiving one in the next few days - you need to be aware of your legal obligations about 
what to do with that rebate.   
 
Both the Department of Labor and the Internal Revenue Service have issued guidelines about how 
employers should handle their MLR rebate checks.   
 
 

Executive Summary 

If you have received a MLR rebate check from your insurance company, you may need to share 
some of that rebate with your plan participants.  Determining how much of the MLR rebate 
needs to be allocated to each plan participant is a fiduciary decision subject to ERISA that may 
have tax implications for your employees.  

What You Should Do 

• Determine the amount (if any) of your MLR rebate that must be shared with your plan 
participants 

• Determine how that portion of the MLR rebate will be allocated among your plan 
participants and how it will be used, consistent with your fiduciary duties under ERISA 

• Coordinate implementation with your payroll department/vendor 
• Communicate with your plan participants 
• Document your fiduciary decision-making process 



Specifically: 
 

•  If your employees paid any part of your 2011 health insurance premiums, then some of the 
MLR rebate that you have received needs to be shared with them because it is considered a 
“plan asset” under ERISA.  Only the portion of the MLR rebate that is attributable to the 
employer’s share of premiums for 2011 can be retained and used by the employer. 

 
• If employee premiums were paid through a Section 125 (cafeteria) plan, you need to act 

within 90 days after you receive the rebate check from your insurance company. 
 

• Because group health plans sponsored by employers are generally considered to be employee 
benefit plans subject to the Federal law known as ERISA1

 

, your decisions about which 
participants receive the MLR rebate (current vs. former participants); the amount that each 
person receives (per capita vs. variances by coverage level or length of coverage); and how 
the rebate should be applied (future premium reductions vs. return of premiums) are subject 
to the fiduciary duty standards of ERISA, which require you to establish a reasonable, fair 
and objective method for allocating the MLR rebate. 

• If your employees paid for their share of premiums before taxes, the MLR rebate will be 
taxable to them, whether it is used to offset future premiums (thereby resulting in greater 
taxable income if the premiums were paid through a Section 125 plan) or is returned to them 
as extra compensation.  If it is returned as extra compensation (i.e., as a bonus, through a 
special payroll cycle, or as an addition to a regular paycheck), it will be subject to income and 
employment taxes (including the employer’s share of FICA taxes), and it may also be subject 
to elective deferral elections under your 401(k) or 403(b) retirement plan, depending on the 
terms of that plan. 
 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
 

In recent weeks, we have advised numerous clients about how they can meet their fiduciary duties in 
determining how to handle the MLR rebate for their employees.  If you have any questions about 
your MLR rebate and you would like our assistance, please contact either Andrea O’Brien or Vi 
Nguyen. 
 

ISLER DARE RAY RADCLIFFE & CONNOLLY, P.C. 
1945 Old Gallows Road, Suite 650 

Vienna, Virginia 22182 
703-748-2690 

Andrea I. O’Brien           Vi D. Nguyen 
aobrien@islerdare.com                 vnguyen@islerdare.com 

                                                           
1 This checklist assumes that your company sponsors a fully-insured health plan for your employees and that the plan is 
subject to ERISA.  Different standards apply to health plans sponsored by governmental units, by churches, and VEBA 
trusts.   

mailto:aobrien@islerdare.com�
mailto:vnguyen@islerdare.com�

