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ISLER DARE, P.C. 
 

EMPLOYEE BENEFITS UPDATE 

October  2013 

New Guidance About the Impact of Same-Sex Marriage  
On Your Employee Benefit Plans  

 
Executive Summary 

 As you know from our July issue of the Employee Benefits Update1, the Supreme 
Court struck down as unconstitutional a portion of the federal Defense of Marriage 
Act, paving the way for same-sex marriages to be recognized.  Recently, the IRS and 
DOL issued their first pieces of guidance about how this decision will impact 
employer-sponsored benefit plans, although further guidance is expected in the 
future.  

 

What You Should Do 
 For employees who were legally married in a state that permits same-sex marriages, 

regardless of where those employees currently live: 
 

 Treat those individuals as legally married for purposes of all of your employee 
benefit programs. 

 If you previously permitted same-sex spouses to enroll in your group health 
plans, stop imputing income based on the value of health benefits provided to 
them, adjust the 2013 W-2s of your affected employees accordingly, and 
determine whether you will seek a refund or correction of the income taxes 
withheld and your share of employment taxes paid on this imputed income. 

 

 If your group health plans extend coverage to unmarried domestic partners or 
individuals in a civil union, continue to impute income on the value of those benefits 
for Federal tax purposes. 

 

 Determine how you will communicate these changes to your employees—through 
Open Enrollment or otherwise—and determine how your benefit plan 
administration will need to be updated to implement these new rules, deferring any 
action to formally amend your plans until more guidance is issued. 

 

                                                           
1 Isler Dare Employee Benefits Update: The Impact of the Supreme Court’s DOMA Decision On Your Employee 

Benefit Plans and Policies, July 2013 

http://www.islerdare.com/wp/wp-content/uploads/2012/05/The-Impact-of-the-Supreme-Courts-DOMA-Decision-On-Your-Employee-Benefit-Plans-and-Policies-7-29-13.pdf
http://www.islerdare.com/wp/wp-content/uploads/2012/05/The-Impact-of-the-Supreme-Courts-DOMA-Decision-On-Your-Employee-Benefit-Plans-and-Policies-7-29-13.pdf
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NEW GUIDANCE ISSUED 
 
On June 26, 2013, the U.S. Supreme Court in United States v. Windsor ruled as unconstitutional 
Section 3 of the Defense of Marriage Act of 1996, which provided that federal law did not recognize 
same-sex marriages.  Several weeks ago, the IRS and DOL issued their first pieces of guidance2 to 
employers about the impact of the Windsor decision.  Highlights of this new guidance include the 
following: 

 

 For purposes of ERISA and Federal tax law, same sex marriages will be recognized 
under a “state of celebration” rule, meaning that individuals will be considered to be 
lawfully married if they were married in a state permitting same-sex marriage, even if 
they reside in or move to a state that does not recognize same-sex marriage.   

 

 “Marriage” for Federal tax purposes does NOT include domestic partnerships, civil 
unions, or similar arrangements that are not denominated as a marriage under a state’s 
law.   Consequently, if you offer domestic partner coverage under the group health 
plans that you sponsor, you will need to continue to impute the value of that coverage 
to your employees. 

 

 If you provided group health plan coverage to an employee and his/her same-sex 
spouse, and you imputed income to the employee for the value of that coverage, you 
can seek a refund and correction of the overpayment of employment taxes (and 
employees can also file refund claims).   

 
WHAT THIS MEANS TO YOU 
 

 Adjust the operations and administration of your tax-qualified retirement plans to treat 
same-sex spouses who were lawfully married in a state that permits same-sex marriages 
the same as opposite-sex spouses, for purposes of annuity distributions; minimum 
required distributions that are calculated over the joint life expectancy of a participant and 
his/her spouse; spousal consents that are needed if the participant wants to designate a 
non-spouse as his or her beneficiary to death benefits, or spousal consents that may be 
needed before a loan or certain distributions can be processed; hardship distributions; and 
rollover rights.   
 

 Treat same-sex spouses the same as opposite-sex spouses in terms of their entitlement to 
benefit distributions that become payable to a “spouse” under any default distribution 
rules that apply to an employer-sponsored retirement, health or welfare benefit plan. 

 

 Make available to same-sex spouses all employer-provided group health and welfare 
benefits that are available to opposite-sex spouses, such as coverage under medical, dental, 
vision, and spousal life insurance plans.  Keep in mind that group health plan benefits that 
are provided to same-sex spouses will be excludable from income for Federal tax purposes 
(and therefore no income should be imputed to the employee for this coverage, although 
imputed income will continue to be required for any group health plan coverage that is 

                                                           
2 IRS Revenue Ruling 2013-17; IRS Notice 2013-61; IRS FAQs for Same-Sex Married Couples; and DOL Technical 
Release 2013-04. 
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provided to an employee’s unmarried domestic partner or civil union partner).  As prior 
to Windsor, state tax treatment may vary depending on whether a state recognizes the 
same-sex marriage. 

 

 Treat same-sex spouses the same as opposite-sex spouses in terms of HIPAA special 
enrollment rights; COBRA rights; Health Savings Account contribution limits; and 
qualifying medical expenses that can be reimbursed under a Health Savings Account or 
Flexible Spending Account.  

 

 Publish an employee communication, or include information in your annual open 
enrollment materials, alerting employees that same-sex spouses can be enrolled in the 
benefit plans that you sponsor for your employees, to the same extent as opposite-sex 
spouses.  This is also a good time to remind your employees about checking or updating 
their beneficiary designation forms under all of your benefit plans. 

 

 If you have offered group health plan coverage in the past to same-sex spouses and have 
paid employment taxes on the income that you imputed to your employees for this 
coverage, determine whether you want to claim a refund or credit for the overpayment of 
FICA taxes on these amounts.  The IRS has announced a detailed (albeit a somewhat 
streamlined) procedure permitting employers to correct/adjust their FICA and federal 
income tax withholding for 2013 and for any prior years that are still open (generally 
meaning the 2010, 2011 and 2012 tax years).   

 

 Determine the extent to which you may need to coordinate these changes with your 
benefit plan administrators on an operational level, and the scope of formal amendments 
that you may need to make to your plans, but defer making any formal amendments to 
your benefit plans until more guidance is issued from the government regarding any 
required amendment compliance deadlines and the actions that employers may be 
permitted to take to retroactively adjust benefits.   

 

* * * * * * * 
 
If you have questions with respect to the latest IRS and DOL guidance, or if we can assist in analyzing 
how your plans may be impacted and helping you to develop an effective communication and project 
management strategy for your organization, please contact us. 
 
 ISLER DARE, P.C. 

1945 Old Gallows Road, Suite 650 
Vienna, Virginia 22182 

703-748-2690 
 
 

 

Andrea I. O’Brien Glenn D. Gunnels Vi D. Nguyen 
aobrien@islerdare.com ggunnels@islerdare.com vnguyen@islerdare.com 
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