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Long-Awaited Fee Disclosure Delayed 3 Months; Now Effective July 2012 
 
 
 

Executive Summary 
 
Recently, government agencies have issued a series of rulings and regulations regarding investment fees, investment 
education, and lifetime income options that are intended to address growing concerns that Americans could benefit 
from having more tools at their disposal in order to better plan for their retirement.   

• By July 1, 2012, service providers will need to provide comprehensive disclosures of information about their 
direct and indirect fees and compensation, which will enable employers sponsoring retirement plans to 
evaluate the reasonableness of those fees and to provide that information to their plan participants by 
August 30, 2012.   

• The government has established standards for computer-based and level fee investment advice 
arrangements, which are intended to facilitate efforts by retirement plan sponsors to enhance investment 
education and provide their plan participants with access to personalized advice about how to invest their 
retirement plan accounts.   

• By simplifying some of the administrative complexities that have long been associated with annuity options 
under retirement plans, the government is encouraging employers to consider modifying their plans to 
enable participants to receive some of their benefits in lifetime income options.   

What You Should Do 

 In response to these developments, employers sponsoring retirement plans and their plan fiduciaries should be 
working with their retirement plan providers to discuss and implement a participant education initiative that will 
comply with the fee disclosure rules and promote enhanced investment education.   The information received from 
retirement plan providers in response to the new fee disclosure regulations may also trigger the need for plan 
fiduciaries to undertake a fee analysis so that they can determine whether the plan fees and compensation are 
reasonable or should be restructured by selecting different investment options or working with different service 
providers.  Finally, plan sponsors should continue to monitor developments regarding lifetime income options and 
consider these choices when evaluating or enhancing their plan design. 
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Long-Awaited Fee Disclosure Delayed Three Months; Now Effective July 1, 2012 
 
The Department of Labor has granted a slight reprieve to service providers and plan sponsors by delaying the 
implementation of comprehensive fee disclosure rules until July 1, 2012.    
 
Under the final regulations, service providers who expect at least $1,000 in compensation to be received for 
services to a retirement plan must furnish written information to retirement plan sponsors, describing the 
services to be provided and all direct and indirect compensation that they will receive.  For example, service 
providers must disclose whether they are providing recordkeeping services and the compensation attributable 
to those services (even when no explicit charge for recordkeeping is identified as part of the service package 
or contract), and they must disclose certain expense ratios and information about total operating expenses.  
The final rules have enhanced some of the information that must be disclosed by service providers, including 
information regarding designated investment alternatives, which are designed to facilitate disclosure of 
information to individual plan participants.   
 
To assist with these new disclosure requirements, the final regulations include a sample guide that can be 
used.   (See http://www.dol.gov/ebsa/pdf/408b2sampleguide.pdf .)  Under the recently announced delay, 
the initial disclosure from service providers to retirement plan sponsors must be provided no later than July 1, 
2012.  Because of this delay, the initial disclosure of information to participants must be furnished no later 
than August 30, 2012, and the first quarterly statement to participants must then be furnished no later than 
November 14, 2012.  (See http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=24323, for a 
model of the fee disclosure chart to be provided to plan participants). 
 
Providing Investment Advice to Plan Participants 
 
Historically, one of the barriers preventing plans from providing participants with individualized investment 
advice has been the restriction that investment advisers cannot recommend plan investment options if the 
adviser receives additional fees from the investment providers.  However, recognizing that plan sponsors 
want to provide their participants with helpful investment advice, the Department of Labor issued final 
regulations at the end of 2011, which are intended to help improve participant access to fiduciary investment 
advice in defined contribution retirement plans that have individual accounts, such as 401(k) plans.   
 
Under these rules, advice provided under an “eligible investment advice arrangement” can be structured in 
either of the following ways: 
 

• Through a certified computer model that meets the following requirements:  
o It applies generally accepted investment theories that take into account the historic risks and 

returns of different asset classes over defined periods of time, and investment management 
and other fees and expenses attendant to the recommended investments; and that weigh the 
factors used in estimating future returns of investment options; 

o It uses individualized information furnished by participants, relating to age, time horizons 
(such as life expectancy and anticipated retirement age), risk tolerance, current investments 

http://www.dol.gov/ebsa/pdf/408b2sampleguide.pdf�
http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=24323�
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in designated investment options, other assets or sources of income, and investment 
preferences;  

o It uses appropriate objective criteria to provide asset allocation portfolios comprised of 
investment options available under the plan; avoids investment recommendations that 
inappropriately favor investment options offered by the fiduciary adviser or an affiliate, or 
that may generate greater income for the fiduciary adviser or affiliate; and takes into account 
all designated investment options available under the plan. 

o It has been independently certified to meet these requirements, by an eligible investment 
expert with appropriate technical training, experience, and proficiency.  (The regulations 
enumerate the criteria that the certification must meet). 

 
• Through an investment advice arrangement that provides compensation on a level fee basis and that 

meets the following requirements: 
o The investment advice must be based on generally accepted investment theories that take 

into account the historic risks and returns of different asset classes over defined periods of 
time, as well as investment management or other fees and expenses related to the 
recommended investments. 

o The investment advice must take into account certain personalized information relating to 
the participant, such as age, time horizons (such as life expectancy or anticipated retirement 
age), risk tolerance, current investments in designated investment options, other assets or 
sources of income, and investment preferences. 

o Any fees or other compensation paid to the fiduciary adviser (including commissions, salary, 
bonuses, awards, promotions, or other things of value) cannot vary depending on the basis 
of a participant’s selection of a particular investment option. 

 
In addition, each type of eligible investment advice arrangement must meet the following requirements: 

• It must be expressly authorized by a plan fiduciary, other than the person offering the arrangement 
or any affiliate; 

• The fiduciary adviser must have an independent annual audit; 
• Before the initial provision of investment advice to a participant, the fiduciary adviser must provide 

(i) a written notice to the participant, disclosing certain affiliations, the past performance and 
historical rates of return of designated investment options available under the plan, and all fees or 
other compensation that the fiduciary adviser will receive, and (ii) a written notice to the authorizing 
plan fiduciary that it intends to comply with the specific requirements of the regulations.  A model 
notice for participants has been provided by the government for this purpose and can be found at 
the following link:  http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25414. 

• The fiduciary adviser must retain records for at least 6 years after the provision of investment advice. 
 
New IRS Rulings and Proposed Regulations Designed to Enhance Lifetime Income Options from 
Retirement Plans 
 
The IRS has proposed regulations to make it simpler for retirement plans to offer more combinations of 
single-sum cash payments and lifetime income options. 
 

http://webapps.dol.gov/FederalRegister/PdfDisplay.aspx?DocId=25414�


4 

 

For employers who sponsor defined benefit plans, the IRS has issued a ruling addressing the ability of 
employees to rollover a single sum from their 401(k) plan to their employer’s defined benefit pension plan so 
that those funds can be used to purchase an annuity.  (Rev. Rul. 2012-4).  In addition, the IRS has proposed 
regulations that are intended to enhance the ability of retirees to consider partial annuities and thereby allow 
them to receive a steady stream of income for the duration of their lifetimes.  Under these proposed rules, a 
plan could be amended to provide that if a participant opted to split his benefit into two pieces, each option 
would be treated as a separate optional form of benefit, which would enable the plan to use the present value 
assumptions for the single sum portion of the benefit, and the actuarial assumptions for annuity equivalence 
for the annuity portion of the benefits.   
 
For employers who sponsor defined contribution plans, such as 401(k) plans, the IRS has issued a ruling that 
is intended to encourage such plans to offer retirees the ability to purchase deferred annuities, by easing some 
of the spousal consent provisions that historically have been viewed as an administrative burden and 
impediment to such options.  (Rev. Rul. 2012-3).  In addition, the IRS has proposed regulations that would 
permit participants under defined contribution plans to purchase deferred longevity annuities that would be 
considered “qualifying longevity annuity contracts” or “QLACs”.   Under these rules, retirees could use a 
limited portion of their savings to purchase guaranteed income for life starting at an advanced age, such as 
age 80 or 85, in order to address the risk of outliving their assets.  Under these rules, the value of the deferred 
annuity would be excluded for purposes of determining the account balance that is subject to required 
minimum distributions, which are generally required to start by April 1st of the calendar year following the 
later of (i) the year in which the participant attains age 70-1/2 or (ii) retires (with certain exceptions for 5% 
owners).  This exclusion would enable the annuity contract to be designed with a fixed annuity starting date at 
the advanced age and would not need to be accelerated in order to satisfy the required minimum distribution 
rules.  The theory is that longevity annuity contracts could help participants hedge the risk of drawing down 
their benefits too quickly and thereby outliving their retirement savings.    There are limits—the premiums 
paid for the contract could not exceed the lesser of (i) $100,000 or (ii) 25% of the employee’s account 
balance—and under a QLAC, the only benefit permitted to be paid after the employee’s death would be a live 
annuity.  To facilitate compliance with these dollar and percentage limits and other requirements that any 
longevity annuity contract would have to satisfy, certain disclosure and reporting requirements would apply to 
annuity issuers.   
 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

If you have any question about these new developments in particular, or about your tax-qualified retirement 
plans in general, please let me know. 

 
Andrea O’Brien 

ISLER DARE RAY RADCLIFFE & CONNOLLY, P.C. 
1919 Gallows Road, Suite 320 

Vienna, Virginia 22182 
703-748-2690 

aobrien@islerdare.com 
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