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Executive Summary 

 The U.S. Department of Labor (“DOL”) recently released updated model notices 
that employers may use to comply with their obligations under the Consolidated 
Omnibus Reconciliation Act of 1985 (“COBRA”) and the Children’s Health 
Insurance Program Reauthorization Act of 2009 (“CHIPRA”).  
 

 The DOL and the Department of Health and Human Services (“HHS”) also 
released identical sets of FAQs addressing various issues under COBRA and the 
Affordable Care Act (“ACA”).   

 

What You Should Do 
 If you sponsor a group health plan that is subject to COBRA because you have 20 

or more employees, update your existing COBRA notices to conform to the changes 
made by the new model notices released by the DOL.  Employers (or their COBRA 
administrators) should provide (i) the updated general notice to employees within 
90 days of the time an employee or spouse becomes covered by the plan, and (ii) an 
updated election notice to qualified beneficiaries within 14 days of notice that a 
qualifying event has occurred, triggering a loss of coverage under the plan. 

 

 Regardless of your size, if you sponsor a group health plan, you should amend your 
CHIP notice to conform to the new model CHIP notice and use it to alert your 
employees about premium assistance that may be available under their state’s CHIP 
program.  The notice can be provided as part of your open enrollment, along with 
other annual notices that are typically distributed.  

 

 Review your group health plan documents and summary plan descriptions to ensure 
that they satisfy ACA requirements with regard to cost-sharing limits and tobacco 
cessation coverage. 
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On May 2, 2014, the DOL and HHS issued updated model notices and additional guidance 
regarding various requirements under COBRA, CHIPRA and the ACA. 
 
MODEL COBRA AND CHIP NOTICES 
 
 COBRA requires that group health plans sponsored by employers with 20 or more full- and part-
time employees provide notices to individuals covered under the health plan about their right to continue 
coverage under the plan if they experience a qualifying event that causes them to lose coverage.   Eligible 
employees and their dependents, who are collectively referred to as “qualified beneficiaries”, must be 
provided certain notices outlining their rights to the continuation coverage and how to make such an 
election.   
 
 While the DOL issued revised COBRA notices in 2013 to include references to the public health 
insurance exchanges, the DOL has further updated the model COBRA notices to include more detailed 
information on the availability of coverage through the public health insurance exchanges now that the 
exchanges are operational.  The rationale behind the updated notices is that a person’s decision about 
whether or not to elect COBRA coverage may be impacted by factors such as his or her eligibility for 
premium tax credits and cost-sharing reductions for coverage that can now be obtained through a public 
health insurance exchange.  The updated model general notice and election notice can be accessed at: 
http://www.dol.gov/ebsa/cobra.html.  While an employer is not required to use the model COBRA 
notices, the use of the model notices, appropriately completed, will constitute good faith compliance with 
the COBRA notice requirements until the proposed rules are finalized. 
 
 The DOL also recently issued an updated CHIP notice that employers maintaining a group health 
plan should provide to each employee, notifying the employee of premium assistance in the state in which 
the employee resides.  The updated CHIP notice includes information on the availability of individual 
insurance coverage through the public health insurance exchanges and is available at 
http://www.dol.gov/ebsa/compliance assistance.html. 
 
AFFORDABLE CARE ACT FAQS 
 
 The latest set of ACA-related FAQs released by the DOL and HHS provides new guidance on a 
variety of issues, including: 
 

 Cost-sharing limits 
o For 2014, the ACA prohibits non-grandfathered group health plans from imposing out-

of-pocket limits greater than $6,350 for self-only coverage and $12,700 for other coverage.  
For purposes of determining whether the out-of-pocket costs exceed the maximum limit: 

 A plan may use any reasonable method for counting out-of-pocket spending for 
out-of-network providers towards the out-of-pocket limit.  For example, if a plan 
covers 75% of the usual, customary and reasonable (“UCR”) charges for out-of-
network services, and the plan participant is responsible for the remaining 25% of 
the UCR charges plus “balance billing” for any amount over and above the UCR 
charges, the plan may be designed so that only the 25% of UCR charges be 
counted toward the plan’s out-of-pocket maximum limit, without including the 
balance billed and paid by the participant over and above the UCR charges. 

 A large group or self-insured plan that covers generic drugs that are available and 
medically appropriate can provide that some or all of the out-of-pocket 
expenditures for a brand-name drug are not counted against out-of-pocket limits, 
in circumstances where a generic drug was available and medically appropriate.  

http://www.dol.gov/ebsa/cobra.html
http://www.dol.gov/ebsa/compliance%20assistance.html
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For these purposes, a plan may be designed to defer to the recommendation of 
the individual’s personal physician. 

 The DOL is soliciting comments on the application of out-of-pocket limitations 
on reference-based pricing (for example, a fixed price for knee replacement).  
Until additional guidance is issued, a large group or self-insured plan that uses 
reference-based pricing for a particular procedure may refuse to count out-of-
pocket expenditures for providers who charge more than reference pricing toward 
the out-of-pocket limit as long as the plan uses a reasonable method to ensure 
adequate access to quality providers who utilize the reference price. 

 

 Tobacco cessation coverage 
o In order to satisfy the ACA’s requirement that health plans and insurers provide tobacco 

use counseling and interventions, plans without cost-sharing may, but are not required to, 
use a safe-harbor standard that provides screening for tobacco use and offers tobacco 
users two cessation attempts a year.  Each tobacco cessation attempt would include 
coverage for four tobacco cessation counseling sessions of at least 10 minutes each and 
access to all FDA-approved tobacco cessation medications (including both prescription 
and over-the-counter medications) for a 90-day course of treatment when prescribed by a 
health care provider.   
 

 Preventive services 
o Non-grandfathered health plans that are required to cover (without cost-sharing) the 

preventive services that are currently recommended by the U.S. Preventive Services Task 
Force can use reasonable medical management techniques to establish limitations on the 
frequency, method, treatment or setting for the provision of such preventive services if 
the USPSTF’s recommendation does not contain specific limitations.  
 

 Summaries of benefits and coverage 
o Until further guidance is issued, the agencies will continue to assist - rather than penalize 

– plans and insurers who are making a good faith effort at providing summaries of benefits 
and coverage (“SBCs”) that satisfy ACA standards. 

o No updated templates have been provided, so use of the existing documents available at 
http://cciio.cms.gov and http://www.dol.gov/ebsa/healthreform continues to be 
authorized.  
 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

 
If you have questions about the new guidance relating to the ACA, or your obligations under COBRA or 
CHIPRA, please contact us.   
 
 ISLER DARE, P.C. 

1945 Old Gallows Road, Suite 650 
Vienna, Virginia 22182 

703-748-2690 
 

 

Andrea I. O’Brien Glenn D. Gunnels Vi D. Nguyen 
aobrien@islerdare.com ggunnels@islerdare.com vnguyen@islerdare.com 

 

http://cciio.cms.gov/
http://www.dol.gov/ebsa/healthreform
mailto:aobrien@islerdare.com
mailto:ggunnels@islerdare.com
mailto:vnguyen@islerdare.com

